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Crofting Reform etc. Bill 

1st Marshalled List of Amendments for Stage 2 

The Bill will be considered in the following order— 

Section 1 
Sections 2 to 43 

Sections 44 to 46 
Section 47 

Schedule 1 
Schedule 2 
Schedule 3 
Long Title 

Amendments marked * are new (including manuscript amendments) or have been altered.  

Section 1 

Ross Finnie 

8 Leave out section 1 

Schedule 1 

Ross Finnie 

9 Leave out schedule 1 

Section 2 

Maureen Macmillan 

120 In section 2, page 2, leave out lines 31 to 34 

Maureen Macmillan 

121 In section 2, page 2, line 39, leave out from beginning to end of line 2 on page 3  

Maureen Macmillan 

122 In section 2, page 3, line 4, leave out <(2)(b)> and insert <(2)> 

Maureen Macmillan 

123 In section 2, page 3, line 22, leave out from <appointment> to <expertise> in line 25 and insert 
<setting-up of a panel of persons> 

Maureen Macmillan 

124 In section 2, page 3, line 31, at end insert— 

<(  ) A scheme prepared under subsection (3)(b) above must provide for— 
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(a) a majority of the members of such a panel to be elected in a poll of all 
crofters who, on the day of the poll— 

(i) would be entitled to vote as electors at a local government election 
in an electoral area falling wholly or partly within the area to be 
identified in the scheme; and 

(ii) are registered in the register of local government electors at an 
address within the area to be identified in the scheme;  

(b) the membership of any such panel to include any person appointed as an 
assessor under section 2(2) of this Act in respect of the area to be 
identified in the scheme; and 

(c) all members of the panel (other than any assessor who is a member by 
virtue of paragraph (b) above) to be resident in the area to be identified 
in the scheme.> 

Maureen Macmillan 

125 In section 2, page 3, line 34, leave out <appoint> and insert <proceed with setting up> 

Maureen Macmillan 

126 In section 2, page 3, line 39, leave out <appointing> and insert <setting up> 

Maureen Macmillan 

127 In section 2, page 4, line 4, leave out <appointed> and insert <set up> 

Maureen Macmillan 

128 In section 2, page 4, line 9, leave out <appointed> and insert <set up> 

Ross Finnie 

10 Leave out section 2 and insert— 

 <Discharge of functions

In section 1 of the 1993 Act (constitution and general functions of Crofters 
Commission), for subsection (3) there is substituted— 

“(3) The Commission shall discharge their functions in accordance with such 
directions of a general or specific character as may from time to time be given 
to them in writing by the Scottish Ministers.”> 

After section 2 

John Farquhar Munro 

*138 After section 2, insert— 

<Duty in respect of town and country planning

After section 2 of the 1993 Act, there is inserted— 

“2C Duty in respect of town and country planning 
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(1) Where a planning authority is considering whether to grant planning 
permission for a development wholly or partly on croft land, the Commission 
shall—

(a) consult any grazings committee (a “relevant committee”) which the 
Commission consider has an interest in whether permission for the 
development is granted; and 

(b) subject to subsection (3) below, make representations to the authority in 
accordance with section 38 of the Town and Country Planning 
(Scotland) Act 1997 (c.8). 

 (2) In any representation made by virtue of subsection (1) above, the Commission 
shall state its views, and the views of any relevant committee, as to whether the 
development would affect— 

(a) agriculture within the crofting community in the locality in which the 
development would take place; or 

(b) the viability of that crofting community. 

(3) The duty in subsection (1)(b) does not apply where the Commission and, as the 
case may be, any relevant committee consider that the development would 
have no effect in respect of the matters mentioned in subsection (2)(a) and (b) 
above.”>

Section 4 

Ross Finnie 

11 Leave out section 4 

Section 5 

Maureen Macmillan 

129 In section 5, page 7, line 26, leave out from beginning to <if> in line 29 and insert <must 
intervene as respects the application where— 

(a) they have received such objections by virtue of subsection (4) above and 
do not consider them to be frivolous, vexatious or unreasonable; or 

(b)>

Maureen Macmillan 

130 In section 5, page 8, line 12, after second <the> insert <crofting> 

Ross Finnie 

12 In section 5, page 9, line 5, at end insert— 

<(  ) The Scottish Ministers may issue guidance to the Commission for the purposes 
of subsection (9)(a)(iv) above; and the Commission must have regard to any 
guidance so issued.> 
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Ross Finnie 

13 In section 5, page 9, line 8, leave out <criteria> and insert <conditions> 

Ross Finnie 

14 In section 5, page 9, line 10, leave out <criteria> and insert <the general conditions or as the case 
may be the conditions so mentioned> 

Section 6 

Maureen Macmillan 

1 In section 6, page 9, line 39, leave out from <; or> to end of line 40 

Section 7 

Ross Finnie 

15 In section 7, page 11, line 16, leave out from <requesting> to end of line 18 and insert <is entitled 
on request to receive from the Commission a copy or extract of an entry in the Register of 
Crofts.>

Section 8 

Maureen Macmillan 

2 Leave out section 8 

Section 9 

Ross Finnie 

16 Leave out section 9 

Section 10 

Mr Ted Brocklebank 

131 In section 10, page 13, line 8, leave out from <; or> to end of line 11 

Mr Ted Brocklebank 

132 In section 10, page 13, leave out lines 17 to 37 

Rob Gibson 

133 In section 10, page 13, line 18, leave out <situated as is mentioned in subsection (1)(b) above> 
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Nora Radcliffe 

139 In section 10, page 13, line 18, leave out <as is mentioned in subsection (1)(b) above> and insert 
<on Arran> 

Ross Finnie 

17 In section 10, page 13, line 20, after <provided> insert <that subsection (2A) below is complied 
with and> 

Ross Finnie 

18 In section 10, page 13, line 24, at end insert— 

<(2A) Any application under subsection (2) above must be accompanied by a 
certificate of the Land Court to the effect that the Court is satisfied that, as at 
the date of the certificate— 

(a) the tenancy of the holding is one to which— 

(i) section 32 of the Small Landholders (Scotland) Act 1911 (c.49) 
applies; or 

(ii) any of the provisions of the Small Landholders (Scotland) Acts 
1886 to 1931 applies; and 

(b) no part of the holding is leased other than as a tenancy mentioned in 
paragraph (a) above.> 

Ross Finnie 

19 In section 10, page 13, line 25, leave out <shall be made under subsection (2) above> and insert 
<as is mentioned in subsection (2) above shall be made under that subsection> 

Mr Ted Brocklebank 

134 In section 10, page 13, line 39, leave out <or (2)> 

Ross Finnie 

20 In section 10, page 13, leave out lines 40 to 42 

Ross Finnie 

21 In section 10, page 14, line 1, leave out <paragraph (a) of> 

Mr Ted Brocklebank 

135 In section 10, page 14, line 6, leave out <or as the case may be (2)> 

Mr Ted Brocklebank 

136 In section 10, page 14, line 22, leave out from <or> to end of line 24 

Rob Gibson 

4 In section 10, page 14, line 38, at end insert— 
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<(  ) The Scottish Ministers shall, after consultation with— 

(a) the Commission; and 

(b) such other persons as they consider appropriate, 

by regulations set out guidance as to criteria to be considered by the owner of 
any land constituted as a croft under subsection (1) above in the identification 
and selection of prospective tenants for any such croft when it is vacant.> 

Mr Ted Brocklebank 

137 In section 10, page 14, line 39, leave out from beginning to end of line 36 on page 16 

Ross Finnie 

22 In section 10, page 14, line 40, leave out from beginning to end of line 6 on page 15 

Rob Gibson 

5 In section 10, page 15, line 7, after <that> insert <, subject to subsection (11A) below,> 

Nora Radcliffe 

140 In section 10, page 15, line 13, at end insert— 

<(  ) that the annual rent payable in respect of the holding does not exceed 
£50.>

Rob Gibson 

6 In section 10, page 15, line 13, at end insert— 

<(11A) In determining an application under subsection (2) above, the Commission 
shall have power to constitute as a croft a holding which exceeds 30 hectares 
where—

(a) the applicant is the tenant of a holding which comprises land which 
previously formed the whole or part of two or more holdings; or 

(b) the Commission are satisfied that it serves the public or community 
interest to do so.> 

Nora Radcliffe 

141 In section 10, page 15, line 18, at end insert— 

<(  ) Before laying a draft under subsection (12), the Scottish Ministers shall— 

(a) consult persons whom they consider would be affected by the making of 
the order; and 

(b) satisfy themselves that the making of the order would be in the public 
interest.>

Rob Gibson 

7 In section 10, page 15, line 18, at end insert— 
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<(  ) The Scottish Ministers shall, after consultation with— 

(a) the Commission; and 

(b) such other persons as they consider appropriate, 

 by regulations set out procedures entitling individuals and groups to make 
representations requesting that an order under subsection (1)(b) above be 
made.> 

Section 14 

Maureen Macmillan 

3 In section 14, page 23, line 13, leave out <sections 41 and 41A> and insert <section 41> 

Section 17 

Ross Finnie 

23 In section 17, page 25, line 11, at end insert— 

<(  ) for the words “unavoidable cause” there is substituted “cause, being a cause which 
the Commission accept is unavoidable,”; 

(  ) after the words “give such notice” insert “(and send such a copy)”;> 

Ross Finnie 

24 In section 17, page 25, line 12, at end insert— 

<(  ) after the word “given” there is inserted “(and copy sent)”;> 

Ross Finnie 

25 In section 17, page 26, line 32, after <appeal> insert <by way of stated case, on one or more of 
the grounds mentioned in section 52A(3) of this Act,> 

Ross Finnie 

26 In section 17, page 26, line 33, leave out from <; and> to end of line 34 and insert— 

<(  ) In an appeal under subsection (4B) above the Court may— 

(a) confirm the decision; 

(b) direct the Commission to come to a different decision; or 

(c) remit the case to the Commission without so directing them.> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

27 In section 17, page 27, line 11, leave out <(and accordingly its market value as at the date of the 
deceased crofter’s death)> 
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Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

28 In section 17, page 27, leave out lines 16 to 22 

Section 24 

Ross Finnie 

29 In section 24, page 35, line 23, at end insert— 

<(  ) if the reorganisation scheme makes (or as the case may be is to make) 
provision with respect to the inclusion of such land as is mentioned in 
subsection (3)(a) above, the owner of, and each person occupying, that 
land>

Ross Finnie 

30 In section 24, page 35, line 37, after <township> insert <or the owner of any land included in the 
scheme by virtue of subsection (3)(a) of section 38 of this Act> 

Ross Finnie 

31 In section 24, page 35, line 39, leave out <section 38(8)(b)> and insert <subsection (8)(b) of that 
section>

Ross Finnie 

32 In section 24, page 35, line 39, after <appeal> insert <by way of stated case, on one or more of 
the grounds mentioned in section 52A(3) of this Act,> 

Ross Finnie 

33 In section 24, page 35, line 41, at end insert— 

<(  ) For the purposes of this section, the references in section 52A(3) to a 
“direction” and to “making” a direction are to be construed as including, 
respectively, references to a reorganisation scheme and to preparing such a 
scheme.> 

Section 27 

Ross Finnie 

34 In section 27, page 41, line 30, leave out <notification under subsection (3)> and insert 
<modification under subsection (3B)> 

Ross Finnie 

35 In section 27, page 41, line 36, leave out <to the Land Court> and insert <by way of stated case, 
on one or more of the grounds mentioned in section 52A(3) of this Act, to the Land Court. 

(  ) For the purposes of this section, the references in section 52A(3) to a 
“direction” are to be construed as including references to a modification.> 

8

8



Ross Finnie 

36 In section 27, page 41, line 36, at end insert— 

<(  ) In an appeal under subsection (8) above the Court may— 

(a) confirm or revoke the direction or modification; 

(b) direct the Commission to make a different direction or modification; or 

(c) remit the case to the Commission without so directing them.> 

Ross Finnie 

37 In section 27, page 41, leave out lines 37 and 38 

Section 30 

Ross Finnie 

38 In section 30, page 44, line 32, at end insert— 

<except that this subsection is without prejudice to any person’s access rights 
(within the meaning of Part 1 of the Land Reform (Scotland) Act 2003 (asp 
2)).>

Ross Finnie 

39 In section 30, page 47, line 25, leave out <or members of the panel appointed under section 
2(2)(a) of this Act> 

Section 34 

Ross Finnie 

40 In section 34, page 52, line 33, leave out <compensation at least equivalent to the compensation> 
and insert <recompense at least equivalent to the recompense> 

Ross Finnie 

41 In section 34, page 53, line 32, after <objections> insert <, on one or more of the grounds 
mentioned in subsection (7A) below,> 

Ross Finnie 

42 In section 34, page 53, line 36, at end insert— 

<(7A) The grounds are— 

(a) that the development is not for a reasonable purpose (the definition of 
“reasonable purpose” in subsection (3) of section 20 of this Act applying 
for the purposes of this paragraph as it applies for the purposes of 
subsection (1) of that section); 

(b) that to carry out the development would be unfair to the crofting 
community; 
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(c) in the case of a submission under paragraph (a) of subsection (7) above, 
that the scheme does not provide for there to be fair recompense to each 
member of the crofting community; 

(d) in the case of a submission under paragraph (b) of subsection (7) 
above—

(i) that to carry out the development would be unfair to the objector; 

(ii) that the scheme does not provide for there to be fair recompense to 
the objector; 

(e) that, were the development to be carried out, the crofting community 
would be unlikely to benefit financially; 

(f) that, were the development to be carried out, any financial benefit to the 
crofting community would not be as mentioned in sub-paragraph (ii) of 
subsection (2)(d) above.> 

Section 35 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

43 In section 35, page 54, line 25, leave out <not> and insert <neither> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

44 In section 35, page 54, line 26, at end insert <nor> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

45 In section 35, page 54, line 27, leave out from <or> to end of line 28 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

46 In section 35, page 54, line 29, leave out <eligible croft land> and insert <land which is eligible 
croft land (the land over which the tenancy has been created being in this section referred to as 
the “tenanted land”)>  

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

47 In section 35, page 54, line 31, leave out <real right of the tenant over that> and insert <interest of 
the tenant over the tenanted> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

48 In section 35, page 54, line 36, leave out <the eligible croft land> and insert <eligible croft land 
any part of which is part of the tenanted land (any such eligible croft land being in this section 
referred to as the “principal subjects”)> 
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Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

49 In section 35, page 54, line 37, at beginning insert <if the conditions set out in subsection (3) 
below are met,> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

50 In section 35, page 55, line 1, leave out <Such an application may be made during the relevant 
period only where> and insert <The conditions are that> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

51 In section 35, page 55, line 4, leave out <eligible croft land> and insert <principal subjects> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

52 In section 35, page 55, line 5, leave out <that land> and insert <those subjects> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

53 In section 35, page 55, leave out lines 7 and 8 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

54 In section 35, page 55, line 11, leave out <eligible croft land> and insert <principal subjects> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

55 In section 35, page 55, line 13, leave out <that land> and insert <those subjects> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

56 In section 35, page 55, line 17, leave out <that land> and insert <those subjects> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

57 In section 35, page 55, line 20, after <“tenant”> insert <, in any case where the reference is not to 
a tenant of a croft,> 
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Section 37 

Ross Finnie 

58 In section 37, page 56, line 11, leave out <on any question of fact or law to the Land Court> and 
insert <to the Land Court, on one or more of the grounds mentioned in subsection (1B) below,> 

Ross Finnie 

59 In section 37, page 56, leave out lines 15 to 24 and insert— 

<(1A) The appeal— 

(a) is to be made by way of stated case, at the instance of the applicant or of 
any person with an interest in the application, and 

(b) must be brought within 42 days after the Commission dispose of the 
application.

(1B) The grounds are that the Commission, in reaching their decision or as the case 
may in determining as they did, in making their direction or in imposing the 
condition in question— 

(a) erred on a point of law, 

(b) made a finding as to a fact material to the decision, determination, 
direction or imposition but did not have sufficient evidence on which to 
base that finding, 

(c) acted contrary to natural justice, 

(d) took into account certain irrelevant or immaterial considerations, 

(e) failed to take into account certain relevant or material considerations, 

(f) exercised their discretion in an unreasonable manner.> 

Ross Finnie 

60 In section 37, page 56, line 25, leave out from <confirm> to end of line 28 and insert— 

<( ) confirm the decision, determination, direction or imposition; 

( ) direct the Commission to come to a different decision, make a different 
determination or direction or impose a different (or no) condition; or 

( ) remit the case to the Commission without so directing them.> 

Ross Finnie 

61 In section 37, page 56, line 31, after <granting> insert <or withholding> 

Ross Finnie 

62 In section 37, page 56, line 32, after <withdrawal> insert <, imposition> 

Ross Finnie 

63 In section 37, page 56, line 34, leave out <to> and insert <, (1A) and> 
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Ross Finnie 

64 In section 37, page 56, line 37, leave out second <or> and insert <and “determination” does not 
include>

Ross Finnie 

65 In section 37, page 57, line 15, at end insert— 

<( ) In Schedule 1 to the 1993 Act (provisions as to the Crofters Commission), at the end 
there is added— 

“Appeals to the Land Court etc. 
14 The Commission may do anything which appears to them to be necessary or 

expedient for the preparation of a stated case in an appeal to the Land Court 
under this Act; and without prejudice to that generality may make rules 
prescribing procedures to be complied with, and by whom, in such preparation. 

15 The Commission may be a party to any such appeal or in any proceedings on a 
question coming before that Court on an application under section 53(1) of this 
Act.”.>

Section 38 

Ross Finnie 

66 In section 38, page 57, line 37, at end insert— 

<(  ) In paragraph 10, in sub-paragraph (1)— 

(a) the existing words from “shall” to the end become head (a) of the sub-paragraph; 
and

(b) after that head there is added “; and 

(b) may, when not acting in accordance with a direction under head (a) 
above or under sub-paragraph (2) below, act in place of a member of the 
Court other than the Chairman.”.> 

Ross Finnie 

67 In section 38, page 57, line 37, at end insert— 

<(  ) In paragraph 12— 

(a) after the word “may” there is inserted “, by order made by statutory instrument”, 
and

(b) in paragraph (a), for the words “they think” there is substituted “it thinks”.> 

Schedule 2 

Ross Finnie 

68 In schedule 2, page 70, line 42, at end insert— 

<Scottish Land Court Act 1993 (c.45)
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In section 1(6) of the Scottish Land Court Act 1993 (jurisdiction of the Court), for the 
words “the Agricultural Holdings (Scotland) Act 2003 (asp 11)” there is substituted “or 
by virtue of an Act of the Scottish Parliament”. 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

69 In schedule 2, page 71, line 13, at end insert— 

<(  ) In section 68 (land which may be bought: eligible croft land), after subsection (1) there 
is inserted— 

“(1A) But subsection (1) above is subject to section 69A below.”.> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

70 In schedule 2, page 71, line 17, at end insert— 

<(  ) in subsection (4), at the end there is added “and a “tenancy” is one where one 
person is entitled to the tenant’s interest or there is a common or joint entitlement 
to that interest”; 

(  ) in subsection (5)(a), for the word “or” there is substituted “, the subjects of the 
lease or the”;> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

71 In schedule 2, page 71, line 19, leave out <(g)> and insert <(d) and (f)> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

72 In schedule 2, page 71, line 23, at end insert— 

<(  ) In section 74 (criteria for consent by Ministers), after subsection (1) there is inserted— 

“(1A) But subsection (1)(a) above is subject to section 69A above.”> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

73 In schedule 2, page 71, line 26, leave out <real right> and insert <interest> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

74 In schedule 2, page 71, line 28, leave out <real right> and insert <tenant’s interest> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

75 In schedule 2, page 71, line 30, leave out <real right of the tenant> and insert <tenant’s interest> 
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Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

76 In schedule 2, page 71, line 31, leave out <real right> and insert <tenant’s interest> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

77 In schedule 2, page 71, line 33, leave out <real right of the tenant> and insert <tenant’s interest> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

78 In schedule 2, page 71, line 36, leave out <real right of the tenant> and insert <tenant’s interest> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

79 In schedule 2, page 71, line 37, leave out <real right of the tenant> and insert <tenant’s interest> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

80 In schedule 2, page 71, line 38, at end insert— 

<(  ) In section 76 (right to buy same croft exercisable by only one crofting community 
body)— 

(a) in subsection (1), after the word “land” there is inserted “, tenant’s interest”; and 

(b) in subsection (4)— 

(i) in paragraph (a), after the word “or” there is inserted “tenant’s interest 
which is, or the”; and 

(ii) in paragraph (b)(i), for the word “or” there is substituted “, the tenant or 
the”.

(  ) In section 81 (reference to Land Court of questions on applications)— 

(a) in subsection (1), after paragraph (c) (but before the word “or” which immediately 
follows that paragraph) there is inserted— 

“(ca) where the subject of the application is a tenant’s interest, any person who 
has an interest in the lease, being an interest giving rise to a right which 
is legally enforceable by that person;”; and 

 (b) in subsection (2), after paragraph (b) (but before the word “or” which immediately 
follows that paragraph) there is inserted— 

“(ba) the tenant whose interest is the subject of the application;”.> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

81 In schedule 2, page 72, leave out lines 1 to 3 and insert— 

<(4) In section 82 (notification of Ministers’ decision on application)— 
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(a) in subsection (1)(b), after the word “or” there is inserted “as the case may be the 
tenant whose interest is the subject of the application or the”; and 

(b) in subsection (2)(a), after the word “land” there is inserted “, tenant’s interest”.> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

82 In schedule 2, page 72, line 8, leave out <real right> and insert <tenant’s interest> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

83 In schedule 2, page 72, line 13, after <purchase)> insert <— 

( ) in subsection (1)— 

(i) in sub-paragraph (i) of paragraph (a), at the end (but before the word “and” 
which immediately follows that sub-paragraph) there is added “to it of the 
land or sporting interests or as the case may be the assignation to it of the 
tenant’s interest”; 

(ii) in sub-paragraph (i) of paragraph (b), at the end (but before the word “and” 
which immediately follows that sub-paragraph) there is added “or 
assigned”; and 

(iii) in sub-paragraph (ii) of paragraph (b), after the word “transfer” there is 
inserted “or assignation”; 

( ) in subsection (4), after the words “entitled to the” there is inserted “sporting”; 

( ) in subsection (c), after the words “entitled to the” there is inserted “sporting”; and 

( )>   

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

84 In schedule 2, page 72, line 14, leave out <owner of the land and the tenant are> and insert 
<tenant is> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

85 In schedule 2, page 72, line 17, leave out <real right of the tenant; and if> and insert <tenant’s 
interest and the tenant is obliged to effect the assignation of his interest accordingly. 

(8) If> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

86 In schedule 2, page 72, line 18, leave out <the application the owner or> and insert <an 
application made by virtue of section 69A(2) above the> 
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Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

87 In schedule 2, page 72, line 20, after <of> insert <the> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

88 In schedule 2, page 72, line 21, leave out <owner or> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

89 In schedule 2, page 72, line 22, at end insert— 

<(9) If the tenant refuses or fails to effect the assignation of the tenant’s interest in 
accordance with subsection (7) above, the Land Court may, on the application 
of the crofting community body, authorise its principal clerk to adjust, execute 
and deliver such deeds or other documents as will complete the assignation to 
the like force and effect as if done by the tenant.> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

90 In schedule 2, page 72, line 24, leave out <“land” there is inserted “, real right of the tenant”> and 
insert <“interests” there is inserted “or for the assignation of the tenant’s interest”> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

91 In schedule 2, page 72, line 25, leave out <after the word “land” there is inserted “, real right”> 
and insert <for the word “or” there is substituted “, the tenant’s interest or the sporting”> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

92 In schedule 2, page 72, line 27, leave out <after the words “owner or” there is inserted “, as the 
case may be the tenant or the”> and insert <for the words “the owner or person entitled to the 
interests and the community body” there is substituted “the crofting community body and, as the 
case may be, the owner, the tenant or the person entitled to the sporting interests”>  

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

93 In schedule 2, page 72, line 29, leave out <after the word “land” there is inserted “, real right”> 
and insert <for the word “or” there is substituted “, the tenant’s right or the sporting”> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

94 In schedule 2, page 72, line 29, at end insert— 

<(  ) in subsection (4)— 
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(i) after the words “to the crofting community body” there is inserted “or as 
the case may be the tenant is not able to assign his interest to that body”; 
and

(ii) after the word “granted” there is inserted “or assignation is effected”;> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

95 In schedule 2, page 72, line 30, leave out <after the word “or” there is inserted “, as the case may 
be, the real right of the tenant or the”> and insert <for the word “or” there is substituted “, the 
tenant’s interest or the sporting”> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

96 In schedule 2, page 72, line 31, at end insert— 

<(  ) in subsection (6), for the words “immediately before title is granted to the crofting 
community body in pursuance of this section shall, on the recording of that title” 
there is substituted “or tenant’s interest immediately before— 

(a) title is granted to the crofting community body; or 

(b) the tenant’s interest is assigned to that body, 

 in pursuance of this section shall, on the recording of that title or assignment”; 

(  ) after subsection (7) there is inserted— 

“(7A) Where such a security also burdens a tenant’s interest other than the tenant’s 
interest assigned to the crofting community body, the security shall not, by 
virtue of subsection(6) above, cease to burden that other interest.”; 

(  ) in subsection (8)— 

(i) after the word “owner” there is inserted “, or as the case may be to the 
tenant,”; and 

(ii) for the word “or” there is substituted “, tenant’s interest or sporting”; and 

(  ) in subsection (9), at the end there is added “or as the case may be to the tenant as 
consideration for the interest of the tenant over the land”> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

97 In schedule 2, page 72, leave out lines 34 to 36 and insert— 

<(i) for the words “sporting interests of a kind which is similar to the land” 
there is substituted “interests of a kind which is similar to the land, tenant’s 
interest”; and 

(ii) after the words “value of the land” there is inserted “, tenant’s interest”;>  

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

98 In schedule 2, page 72, line 38, leave out <real right> and insert <interest> 
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Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

99 In schedule 2, page 73, line 2, after <land> insert <or> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

100 In schedule 2, page 73, line 3, leave out <who holds the real right> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

101 In schedule 2, page 73, line 4, after first <the> insert <sporting> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

102 In schedule 2, page 73, line 5, leave out <real right> and insert <tenant’s interest or sporting> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

103 In schedule 2, page 73, line 6, leave out <, after the words “of the land” there is inserted “, real 
right”> and insert <— 

(a) for the word “or”, where it first occurs, there is substituted “, tenant’s interest or 
sporting”; and 

(b) after the word “land”, where it occurs for the second time, there is inserted “, 
interest”;>

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

104 In schedule 2, page 73, leave out lines 8 to 13 and insert— 

<(i) for the word “or”, where it first occurs, there is substituted “, a tenant’s 
interest or sporting”; 

(ii) in paragraph (b), for the words “or interests, including” there is substituted 
“, a tenant’s interest or sporting interests, including (in the case of land or 
sporting interests)”; and 

(iii) in paragraph (c), for the word “or” there is substituted “, tenant’s interest or 
sporting”;>

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

105 In schedule 2, page 73, leave out lines 15 to 18 and insert <, for the word “or”, in each place it 
occurs, there is substituted “, a tenant’s interest or sporting”;> 
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Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

106 In schedule 2, page 73, leave out lines 20 to 24 and insert— 

<(i) for the words “person entitled to the” there is substituted “as the case may 
be the tenant, or the person entitled to the sporting”; 

(ii) for the word “or”, where it occurs for the second time, there is substituted 
“, tenant’s interest or sporting”; and 

(iii) after the word “land”, where it occurs for the third time, there is inserted “, 
interest”;>

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

107 In schedule 2, page 73, line 26, leave out from beginning to <right”> in line 28 and insert— 

<(i) for the words “person entitled to the” there is substituted “as the case may 
be the tenant, or the person entitled to the sporting”; 

(ii) for the word “or”, where it occurs for the second time, there is substituted 
“the tenant’s interest or the sporting”;>  

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

108 In schedule 2, page 73, leave out lines 29 to 34 and insert— 

<(h) for subsection (12) there is substituted— 

“(12) The valuer shall, within the period set out in subsection (13) below, notify 
Ministers, the crofting community body and as the case may be the owner of 
the land, the tenant or the person entitled to the sporting interests, of the 
assessed value of the land, tenant’s interest or sporting interests.”.> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

109 In schedule 2, page 73, line 38, leave out <after the word “land” there is inserted “, the tenant”> 
and insert <for the words “or person entitled to the” there is substituted “, the tenant or the person 
entitled to the sporting”> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

110 In schedule 2, page 73, line 40, leave out <a real right> and insert <the interest> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

111 In schedule 2, page 74, line 4, leave out <real right> and insert <lease> 
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Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

112 In schedule 2, page 74, line 4, at end insert— 

<(  ) in subsection (4), after the word “land” there is inserted “or tenant’s interest”; and 

(  ) in subsection (6), after the word “land” there is inserted “which is the subject of 
the application (or as the case may be over which the tenancy has been created)”>  

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

113 In schedule 2, page 74, leave out lines 7 to 9 and insert— 

<(i) after the word “or”, where it first occurs, there is inserted “as the case may 
be the tenant or the”; and 

(ii) for the word “or”, where it occurs for the second time, there is substituted 
“, tenant’s interest or sporting”;> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

114 In schedule 2, page 74, line 10, leave out <“land” there is inserted “, real right”> and insert <“or” 
there is inserted “as the case may be of the tenant’s interest or the sporting”> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

115 In schedule 2, page 74, leave out lines 11 to 14 and insert— 

<(13) In section 95 (avoidance of disposal other than to crofting community)— 

(a) for subsection (1) there is substituted— 

“(1) It is not competent for the owner of the land, or as the case may be the tenant 
or the person entitled to the sporting interests, to which an application under 
section 73 above relates— 

(a) to dispose of the land or sporting interests; or 

(b) to assign the tenant’s interest, 

 after the consent date to any person other than the crofting community body 
which made the application.”; and 

(b) in subsection (3), for the word “or”, where it occurs for the second time, there is 
substituted “, tenant’s interest or sporting”.> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

116 In schedule 2, page 74, line 16, leave out <, a real right over land> and insert <(or an interest 
created over land)> 
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Section 45 

Ross Finnie 

117 In section 45, page 60, line 15, leave out <may amend or repeal any enactment; and if it does> 
and insert <, if it includes provision amending or repealing an enactment contained in an Act,> 

Schedule 3 

Ross Finnie 

118 In schedule 3, page 74, line 30, column 2, at end insert— 

<In section 39, subsection (4).> 

Ross Finnie 

119 In schedule 3, page 74, leave out line 34 
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Crofting Reform etc. Bill 

1st Groupings of Amendments for Stage 2 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 
the text of amendments to be debated on the first day of Stage 2 
consideration, set out in the order in which they will be debated.  THIS
LIST DOES NOT REPLACE THE MARSHALLED LIST, WHICH 
SETS OUT THE AMENDMENTS IN THE ORDER IN WHICH 
THEY WILL BE DISPOSED OF. 

Groupings of amendments 

The Crofters Commission: constitution etc.
8, 9 

Duties and powers of the Crofters Commission
120, 121, 122, 123, 124, 125, 126, 127, 128, 10, 39 

Duty in respect of town and country planning
138

Grants and expenses
11, 119 

Obtaining Commission approval or consent
129, 130, 12, 13, 14 

Maps and charges
1, 15, 2, 3 

Grants to the Commission by the Scottish Ministers
16

Creation of new crofts
131, 132, 133, 139, 17, 18, 19, 134, 20, 21, 135, 136, 137, 22, 5, 140, 6, 141, 7 

Notes on amendments in this group 
Amendment 132 pre-empts amendments 133, 139, 17, 18 and 19 – and 
amendment 133 pre-empts amendment 139 
Amendment 137 pre-empts amendments 22, 5, 140, 6, 141 and 7 

SP Bill 57-G1 1 Session 2 (2006) 
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4
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23, 24 
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25, 26, 32, 33, 34, 35, 36, 37, 58, 59, 60, 61, 62, 63, 64, 65 

Market value
27, 28 
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29, 30, 31, 118 
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38
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40, 41, 42 

Crofting community right to buy
43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 55, 56, 57, 69, 70, 71, 72, 73, 74, 75, 76, 
77, 78, 79, 80, 81, 82, 83, 84, 85, 86, 87, 88, 89, 90, 91, 92, 93, 94, 95, 96, 97, 98, 99, 
100, 101, 102, 103, 104, 105, 106, 107, 108, 109, 110, 111, 112, 113, 114, 115, 116 

Scottish Land Court: general
66, 67, 68 

Transitional provisions
117
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE 

EXTRACT FROM THE MINUTES 

32nd Meeting, 2006 (Session 2)

Wednesday 15 November 2006

Present:  

Sarah Boyack (Convener)  
Rob Gibson  
Maureen Macmillan 
Nora Radcliffe 
Elaine Smith 

Mr Ted Brocklebank  
Richard Lochhead  
Mr Alasdair Morrison  
Eleanor Scott (Deputy Convener) 

Also present: Rhona Brankin (Deputy Minister for Environment and Rural Development) 
and John Farquhar Munro.  

Crofting Reform etc. Bill: The Committee considered the Bill at Stage 2 (Day 1). 

The following amendments were agreed to (without division): 8, 9, 10, 11, 130, 12, 13, 
14, 1, 15, 2, 16, 17, 18, 19, 20, 21 and 22. 

Amendment 4 was disagreed to by division (For 3, Against 6, Abstentions 0). 

Amendments 120, 138, 129 and 131 were moved and, with the agreement of the 
Committee, withdrawn. 

The following amendments were not moved: 121, 122, 123, 124, 125, 126, 127, 128, 
132, 133, 139, 134, 135, 136, 137, 5, 140, 6, 141 and 7. 

Section 3 was agreed to without amendment. 

Sections 2, 5, 6, 7 and 10 were agreed to as amended. 

The Committee ended consideration of the Bill for the day, section 10 having been 
agreed to.  
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Scottish Parliament 

Environment and Rural 
Development Committee 

Wednesday 15 November 2006 

[THE CONVENER opened the meeting at 10:02]

Crofting Reform etc Bill: Stage 2 
The Convener (Sarah Boyack): I welcome 

everyone to the committee, particularly members 
of the public and the press. First, I ask everyone to 
switch their mobile phones and BlackBerrys to 
silent. Secondly, I have received an apology from 
Nora Radcliffe; she will be slightly late as she is 
attending another committee meeting first. I 
welcome John Farquhar Munro, who has joined us 
for the first agenda item. 

Today we begin our stage 2 consideration of the 
Crofting Reform etc Bill. I welcome Rhona 
Brankin, the Deputy Minister for Environment and 
Rural Development, who will steer us through the 
Executive’s perspective at stage 2. I also welcome 
the officials who are accompanying the minister. 

Everyone should have with them a copy of the 
bill as introduced, the marshalled list of 
amendments that was published on Monday, and 
the grouping of amendments, which sets out the 
amendments in the order in which they will be 
debated. The running order is set by the rules of 
precedence that govern the marshalled list. 
Members should remember to move between the 
two papers. I will call all amendments in strict 
order from the marshalled list; we cannot move 
backwards on the list. I have set the target of 
reaching the end of section 10 of the bill today; we 
shall see how we get on. 

There will be one debate on each group of 
amendments. I will call the member who lodged 
the first amendment in that group to speak to and 
move that amendment and to speak to all the 
other amendments in the group. Members who 
have not lodged amendments in the group but 
who wish to speak should indicate that by catching 
my attention in the usual way. The debate on the 
group will be concluded by me inviting the member 
who moved the first amendment in the group to 
wind up. If the deputy minister has not spoken in 
the debate on the group of amendments, I will 
invite her to do so just before I move to the 
winding-up speech. 

Only committee members are allowed to vote. 
After we have debated the amendments, we must 
decide whether to agree to each section of the bill 

as a whole; a short debate will be allowed on that, 
which will be useful to allow discussion, if 
members want it, of points that were not raised by 
amendments. 

Section 1—The Crofters Commission: 
constitution etc and general duties 

The Convener: Group 1 is on the Crofters 
Commission. Amendment 8, in the name of the 
minister, is grouped with amendment 9. 

The Deputy Minister for Environment and 
Rural Development (Rhona Brankin): The 
proposed changes to the Crofters Commission’s 
constitution proved unpopular with crofting bodies 
and other interests after the consultation ended. 
Accordingly, I intend the constitution of the 
Crofters Commission to remain as it is, as set out 
in the Crofters (Scotland) Act 1993. 

Amendment 8 is required to delete section 1 and 
to revert to the original provisions in the 1993 act. 
Amendment 9 is a consequential amendment. We 
require an amendment to delete schedule 1 and to 
revert to the original provisions in schedule 1 to 
the 1993 act. 

As the committee is aware, the Executive will 
establish a committee of inquiry to examine the 
framework of crofting, including the structure, 
representation on and accountability of the 
commission’s board, the level at which local 
policies should operate and how they should feed 
into the commission’s work. Following the inquiry, 
the Executive will consider that committee’s 
conclusions and report to Parliament on its 
intentions.

I move amendment 8. 

The Convener: I very much welcome the 
minister’s movement on a key point that we 
identified in our committee report. I welcome the 
minister’s agreement that section 1 should be 
removed and the ability to debate later the report 
of the committee of inquiry that you have said you 
are happy to establish. 

Amendment 8 agreed to. 

Schedule 1 
THE CROFTERS COMMISSION

Amendment 9 moved—[Rhona Brankin]—and 
agreed to. 

Section 2—Particular duties and powers 

The Convener: Group 2 is on duties and 
powers of the Crofters Commission. Amendment 
120, in the name of Maureen Macmillan, is 
grouped with amendments 121 to 128, 10 and 39. 
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Maureen Macmillan (Highlands and Islands) 
(Lab): Amendments 120 to 128 reflect the Scottish 
Crofting Foundation’s concerns about section 2, 
which will substitute a new section 2 into the 1993 
act. It is felt that there is much good in the 
provision and the foundation does not necessarily 
want the good ideas in it to be lost—particularly 
those in new section 2(1) of the 1993 act. 

However, the foundation wants the removal of 
new section 2(2)(a) of the 1993 act, which relates 
to the appointment of a panel of experts. 
Amendment 120 would remove that paragraph. 
The foundation also wants the removal of new 
section 2(3), which relates to the payment of 
experts. That removal is covered by amendment 
121. Amendment 122 is consequential on 
amendments 120 and 121. 

There is strong support for the development of 
local policies by the Crofters Commission, but 
amendment 123 would ensure that the 
development of those local policies was 
determined by a panel of residents of an area. 
New section 2A(3)(b) of the 1993 act will enable 
non-residents to be appointed to local panels to 
make local policy. The foundation feels that that is 
inappropriate and that local policy should be 
decided by local people. 

Most important, amendment 124 would ensure 
that the majority of members of a panel were 
elected and that a panel included any assessor 
who was appointed to the area. Amendments 125 
to 128 are consequential on amendment 124. 

I acknowledge that the minister wants a tabula 
rasa in respect of section 2, considering the 
commitment that was given to consult on the 
issues that I have raised. I trust that the minister 
will note crofters’ wish for an element of election to 
local panels and their endorsement of the need for 
flexibility and local decision making. 

I move amendment 120. 

Rhona Brankin: With amendment 10, I seek to 
do what the committee asked ministers to do. The 
amendment would remove section 2 from the bill 
so that the constitution of the Crofters Commission 
would remain largely intact pending the outcome 
of the committee of inquiry. The amendment would 
also retain the power of specific direction, which is 
an element of section 2 that seems to be 
supported by crofting interests. That will enable 
ministers to give the commission more specific 
direction about the way in which it performs its 
duties. 

In some respects, amendment 10 is 
consequential to amendment 8 because section 2 
is linked closely to section 1. Maureen Macmillan’s 
amendments would require the retention of section 
2, but because of the link with section 1, I do not 
believe that that is appropriate. I have no reason 

to argue with Maureen Macmillan’s amendments 
120 to 122, but their effect would be to remove a 
provision that would be removed by amendment 
10. If the committee is prepared to support 
amendment 10, amendments 120 to 122—as well 
as all Maureen Macmillan’s other amendments in 
relation to section 2—are unnecessary. I therefore 
urge her to withdraw amendment 120 and not to 
move amendments 121 and 122. 

Amendments 123 to 128 are of slightly greater 
concern. I have no difficulty with the concept of 
democratically elected local panels. I recognise 
that there are strong views about that, and the 
provisions in section 2 would have allowed for 
that. However, I have some doubts about whether 
the amendments would deliver the democracy that 
crofting interests say they want. There is a danger 
that the amendments would exclude rather than 
include. They would not give people who have an 
obvious interest the right to vote, including owner-
occupiers, sub-tenants, crofters who happen to 
live a few miles outside the area of the scheme, 
representatives of the landlord’s interests and 
would-be crofters. The amendments would also 
exclude from membership of the panel anyone 
who did not live in the area covered by the 
scheme, except the commission-appointed 
assessor. 

As Maureen Macmillan said, we are 
commissioning a committee of inquiry to consider 
the range of crofting issues, including the structure 
and role of the Crofters Commission, and 
democracy and crofter representation are exactly 
the kind of issues on which that committee will be 
expected to make recommendations. I will make it 
clear in the committee of inquiry’s remit that we 
want it to consider that. In view of that assurance, I 
ask Maureen Macmillan to not move amendments 
123 to 128. If the committee agrees to amendment 
10, Maureen Macmillan’s amendments in the 
group will be unnecessary. 

Amendment 39 is consequential to amendment 
10. I will, of course, not move it if the committee 
decides to vote against amendment 10. 

Rob Gibson (Highlands and Islands) (SNP): I
hope that the minister will give us some firm 
information on when the committee of inquiry will 
be appointed, what its remit will be and when it will 
report. A lot of decisions will be predicated on the 
strength of the committee of inquiry and its ability 
to get to the roots of the problem, so I ask the 
minister, in summing up, to give us some help with 
that.

The Convener: We certainly raised the issue in 
our report to the Parliament. We said that it was 
important for such an inquiry to be established 
urgently.

27



3697  15 NOVEMBER 2006  3698 

Elaine Smith (Coatbridge and Chryston) 
(Lab): Having set up the committee of inquiry, it 
would be sensible to allow it to do its work. 

Mr Alasdair Morrison (Western Isles) (Lab): 
There should not be any undue haste about the 
committee’s composition. What the Executive is 
doing regarding crofting is well recognised, but the 
minister and the Executive should deliberate for an 
appropriate amount of time. They should not be 
huckled into a hasty decision about the 
composition of the committee of inquiry. Its 
establishment is certainly welcomed by crofters 
from throughout the crofting counties. 

The committee and the inquiry will be important. 
I urge the minister to deliberate appropriately on 
the matter. 

10:15 
Rhona Brankin: I am conscious of the view that 

the committee took on the committee of inquiry. I 
hope that the committee of inquiry will be able to 
report back to the Parliament early in the new 
session. My intention is to get its membership—
certainly the chair—in place within the next couple 
of months. We are working closely with the 
Scottish Crofting Foundation, with which I had a 
meeting to discuss the remit of the inquiry. Names 
of some potential members have also been 
suggested. It is important that we get the right 
people on the committee of inquiry and that it is 
given a clear remit and asked to do the job as 
expeditiously as possible. As soon as we have set 
up the committee of inquiry and established its 
remit, I will be in touch with the Environment and 
Rural Development Committee. 

Maureen Macmillan: I am pleased to hear the 
minister’s commitment to the committee of inquiry. 
I am also pleased that she is in agreement with 
the principles of what the Scottish Crofting 
Foundation seeks, particularly with regard to local 
democracy and flexibility for local decisions to be 
made. I seek leave to withdraw amendment 120 in 
the light of the reassurances that the minister has 
given.

Amendment 120, by agreement, withdrawn. 

Amendments 121 to 128 not moved. 

Amendment 10 moved—[Rhona Brankin]—and 
agreed to. 

After section 2 
The Convener: Group 3 is on the duty in 

respect of town and country planning. Amendment 
138, in the name of John Farquhar Munro, is the 
only amendment in the group. 

John Farquhar Munro (Ross, Skye and 
Inverness West) (LD): Thank you, convener; I 

appreciate the opportunity to come to your 
committee to make a representation, albeit a small 
one. I thank the committee for the tremendous 
work that it has done on the bill. There is now a 
consensus that we will get a bill that will give 
satisfaction to many, if not all, in the crofting 
counties. I thank the committee for that. I hope 
that those comments will encourage the 
committee to vote for my amendment. 

Amendment 138 is simple. Its purpose is to 
ensure that the Crofters Commission, which after 
all is the regulatory body for all issues that affect 
crofting, is consulted by local authorities when a 
planning application has been lodged for 
development on any part of a croft or crofting area. 
I lodged the amendment in the hope that it can be 
agreed that the Crofters Commission would be a 
statutory consultee on all planning applications 
that affect crofting. That is the purpose of my 
amendment. 

In the bill, the commission has been given wide-
ranging powers to ensure that all issues affecting 
crofting from an agricultural point of view are 
covered by its remit. However, the bill omits to 
give the commission statutory responsibility for 
planning matters. I think that the commission 
should be at least a statutory consultee on such 
issues.

The big argument in the crofting townships has 
been around the fact that planning applications 
have been approved by a local authority and the 
Crofters Commission has stated that it has no 
remit to interfere once an application has been 
approved. I think that that is wrong. For example, 
in Taynuilt, in Argyll, planning that was approved 
by the local authority upset the whole community; 
yet, the Crofters Commission said that it was 
unable to intervene at that stage. That should be 
considered detrimental to crofting. 

Amendment 138 calls for 
“Duty in respect of town and country planning”,  

to ensure that whatever development is submitted 
for approval by a local authority is at least 
scrutinised by the Crofters Commission before 
planning permission is even considered. That will 
allow due consultation with the local crofting 
community and the regulating body in the area. 
Whether that be the grazings committee or 
another committee, representation of the crofting 
community in the area should be given due 
consideration by the commission. 

I move amendment 138. 

Maureen Macmillan: I endorse the principle 
behind John Farquhar Munro’s amendment. It is a 
significant problem when planning permission is 
given for crofting land without any consultation 
with the commission about the appropriateness of 
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the development. We have discovered that 
planning permission takes precedence over 
anything else. It seems that, if the local authority 
has decided that the land can be built on—for 
housing or otherwise—there is nothing that the 
commission can do about it. It is a fait accompli. 

Nonetheless, I am not sure whether an 
amendment to the bill is the right way in which to 
approach the matter. The Deputy Minister for 
Communities is considering how the problem 
could be addressed in the planning system 
through regulation. Although, regrettably, I have 
not received a reply to my letter to her, I have had 
verbal assurances from her on the matter. I would 
like to wait and see what she suggests before I 
would support the amendment. 

Rob Gibson: The nub of the problem that 
people face is that a Scottish Land Court judgment 
has overruled the crofting interest in favour of the 
acceptance of outline planning. The Scottish Land 
Court is within the remit of the bill. It seems to me 
that, although the Deputy Minister for 
Communities—as she was at the time—gave us 
some information in the debate on the Planning 
etc (Scotland) Bill about making the Crofters 
Commission a statutory consultee, it would 
strengthen our hand if we agreed to the 
amendment if it is valid, which I believe that it is. 
That would underline the fact that the committee 
believes that there must be an intervention in the 
situation in which planning seems to take 
precedence over crofting. 

Mr Morrison: My friend John Farquhar Munro 
has outlined an issue that is greatly exercising 
people right across the crofting counties. Equally 
legitimately, Maureen Macmillan has highlighted 
the role that the Deputy Minister for 
Communities—as Johann Lamont still is—is 
playing with respect to the Planning etc (Scotland) 
Bill. Although I whole-heartedly endorse 
everything that John Farquhar is promoting, I am 
minded to follow the position that Maureen 
Macmillan has outlined, which is for the proposals 
to be properly articulated and developed in the 
Planning etc (Scotland) Bill that will be debated in 
the Parliament at stage 3 today and tomorrow. I 
am sure that the Deputy Minister for Communities, 
Johann Lamont, is well capable of dealing with the 
issue through that bill, and I suspect that she has 
been doing that in discussion with the Minister for 
Environment and Rural Development—we will 
hear about that from Rhona Brankin. 

Mr Ted Brocklebank (Mid Scotland and Fife) 
(Con): I, too, agree with the broad thrust of what 
John Farquhar is trying to achieve with 
amendment 138. I wish to remind the committee of 
the situation at Taynuilt, however. My recollection 
is that the planning official who came before the 
committee said that she had alerted the Crofters 

Commission to the fact that the proposed 
development there was to be on crofting land. It 
was the Crofters Commission that still decided that 
the land was to be given up. At least the planning 
advisers drew the matter to the attention of the 
Crofters Commission in that case. 

Overall, the line that Maureen Macmillan and 
Alasdair Morrison have expounded is probably the 
right one. We should wait and deal with the matter 
in a planning context, rather than in the context of 
the Crofting Reform etc Bill. 

Rhona Brankin: In my view, the appropriate, 
practical role of the Crofters Commission of 
engaging with planning authorities and grazings 
committees on whether croft land is important for 
local crofting agriculture or on the viability of a 
crofting community is played at the key time when 
the development plan is in preparation. There has 
been much discussion previously about the 
Crofters Commission becoming a statutory 
consultee. Indeed, I have met the Minister for 
Communities, Malcolm Chisholm, to discuss the 
matter. The Deputy Minister for Communities, 
Johann Lamont, has assured John Farquhar 
Munro, both publicly and formally, that, when the 
secondary legislation associated with the Planning 
etc (Scotland) Bill is considered, the issue of the 
definition of the Crofters Commission as a key 
agency will be considered. I am sure that that 
assurance will be made again in writing. It has 
already been given verbally. 

It is unnecessary, inappropriate and impractical 
for the Crofters Commission to attempt to keep 
track of all planning applications that might affect 
croft land and to consider whether such 
applications affect the crofting community. That 
would require the commission to make 
representations on development that they might 
subsequently have to consider through a 
decrofting application once planning consent has 
been approved. The commission might in effect 
have to prejudge a potential decrofting application. 
That would have the effect of giving the 
commission two opportunities to influence and 
potentially prevent an individual member of the 
public from fulfilling their possibly legitimate and 
reasonable development aspiration. I would argue 
strongly that the key, strategic time for the Crofters 
Commission to become engaged is during the 
preparation of the development plan.

Furthermore, amendment 138 would not result 
in the Crofters Commission being a statutory 
consultee, as it would not require the planning 
authority to do anything. Effectively, it would not 
make the change that members seek. I ask the 
committee to reject amendment 138. The issue is 
best visited through secondary legislation under 
the Planning etc (Scotland) Bill. 

The Convener: Will you ensure that the Deputy 
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Minister for Communities writes to the committee 
on the matter? 

Rhona Brankin: Absolutely.

The Convener: It is great that Maureen 
Macmillan has written to the minister on the 
matter, but I, as a member of the committee, 
would also like to see the response. Are you 
prepared to give that commitment, minister? 

Rhona Brankin: Yes, I give that commitment. It 
is important that the committee has sight of that 
letter before stage 3. 

The Convener: I thank the minister for that. I do 
not know whether John Farquhar Munro would be 
prepared to withdraw the amendment on that 
basis. Have you heard enough? You would have 
the chance to come back at stage 3 if you were 
unhappy.

10:30 
John Farquhar Munro: In view of the 

commitment that has been given, I am enthused 
enough to seek to withdraw the amendment. I will 
wait for further developments through the 
appropriate planning process. 

The Convener: You have heard that the 
committee is supportive of your point. It was a 
major issue in our report. 

Amendment 138, by agreement, withdrawn. 

Section 3 agreed to. 

Section 4—Power of the Commission to make 
schemes and arrangements for grants 

The Convener: Group 4 is on grants and 
expenses. Amendment 11, in the name of the 
minister, is grouped with amendment 119. 

Rhona Brankin: The proposals that are 
encapsulated in section 4 provide scope for the 
Crofters Commission to assume responsibility for 
current grant schemes and to devise its own 
schemes targeted to priorities and specific local 
needs in much the same way as the croft entrant 
scheme targets certain areas. 

As there will be no change to the Crofters 
Commission constitution and it will not be able to 
meet the financial accountability requirements to 
make and pay grants, it is appropriate and 
necessary that the power to make grants is 
deferred until it has been considered further in the 
inquiry. In the meantime, the power to make 
grants will remain with the Scottish Executive 
Environment and Rural Affairs Department. 

I move amendment 11. 

Amendment 11 agreed to. 

The Convener: We move to section 5. 

Mr Morrison: We need to agree section 4. 

The Convener: We deleted section 4, so we do 
not need to agree it. It is unusual for us to delete 
sections, so it is fine for members to check that we 
are getting it right. I assure members that the 
clerks have been over the procedure with a fine-
toothed comb, and if I read something out from my 
script, it should be correct. For clarification: don’t 
panic. 

Section 5—Obtaining Commission approval or 
consent

The Convener: Group 5 is on obtaining 
commission approval or consent. Amendment 
129, in the name of Maureen Macmillan, is 
grouped with amendments 130 and 12 to 14. 

Maureen Macmillan: Amendment 129 would 
change a “may” to a “must”. Section 5 inserts new 
section 58A, subsection (6) of which provides that 
the commission must intervene when it receives 
objections that it does not consider to be frivolous, 
vexatious or unreasonable. However, it only “may” 
intervene if any of the general or special 
conditions are applicable. The Scottish Crofting 
Foundation would prefer the provision to say that it 
must intervene in those circumstances. 

My amendment 129 would remove the word 
“may” and replace it with “must”. That would place 
a requirement on the commission to intervene in 
an application when the general conditions in new 
section 58A(9) apply. Those general conditions 
can relate to fairly serious impacts on the estate, 
crofting community and public, so it was felt that 
there should be duty on the commission to 
intervene rather than the choice to do so. 

Amendment 130, which would do a little tidying 
up, would make it clear that new section 
58A(9)(a)(iv) refers to the crofting community 
rather than the community in general. 

Executive amendments 12 and 13 deal with the 
general conditions, and I am interested to see 
whether guidance will be about the conditions 
themselves or about how robustly they are 
applied. 

I move amendment 129. 

Rhona Brankin: Section 5 inserts new section 
58A, which sets down the processes by which the 
majority of applications to the commission will be 
determined. The commission will no longer be 
required to determine every application that is 
made by crofters and landlords, but it will still have 
a responsibility to intervene when there is an 
objection or when an application that raised no 
objections invokes separate criteria requiring the 
commission to consider and decide whether the 
application should succeed. 

Section 5 affects applications for apportionment, 
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assignation, reletting and subdivision. It does not 
affect decrofting applications, for which there is a 
separate procedure. All decrofting applications will 
continue to be scrutinised in detail by the 
commission whether controversial or not. It is 
important to say that. 

The vast majority of regulatory applications 
affected by section 5 are not controversial and are 
not subject to objections. There is therefore little 
point in subjecting apportionment, assignation, 
reletting and subdivision applications that are not 
subject to objections or otherwise likely to cause 
difficulties in a community to what could be a 
complex and drawn-out process. Delaying non-
controversial applications would needlessly delay 
transfers and other transactions by crofters that 
could help keep crofts in active use or return them 
to it. Delays could lead to risks for the crofting 
community. 

If amendment 129 were to be accepted, there 
would be little simplification of crofting regulatory 
bureaucracy achieved by section 5. However, I 
support amendment 130, which will help to clarify 
that it is crofting communities that are being 
referred to. 

Amendment 12 empowers the Scottish ministers 
to issue guidance—especially on how the 
expression “sustainable development” is to be 
construed—in the context of the potential adverse 
effect on the sustainable development of the local 
crofting community of any proposal for which the 
approval or consent of the commission is being 
sought. 

Amendments 13 and 14 are tidying-up 
amendments to ensure that the same terms are 
used throughout the section. We are using the 
term “conditions” rather than “criteria”. 

The Convener: I invite Maureen Macmillan to 
wind up the discussion and to press or withdraw 
amendment 129. 

Maureen Macmillan: I seek leave to withdraw 
amendment 129. I want to reflect on what the 
minister has said and to discuss the matter further 
with her. If necessary, I can lodge the amendment 
again at a later date. I am grateful to the minister 
for accepting amendment 130. 

Amendment 129, by agreement, withdrawn. 

Amendment 130 moved—[Maureen 
Macmillan]—and agreed to. 

Amendments 12 to 14 moved—[Rhona 
Brankin]—and agreed to. 

Section 5, as amended, agreed to. 

Section 6—Obtaining of information by 
Commission

The Convener: Group 6 is on maps and 
charges. Amendment 1, in the name of Maureen 
Macmillan, is grouped with amendments 15, 2 and 
3.

Maureen Macmillan: Amendments 1, 2 and 3 
address the issue of compiling maps of crofts, 
which has been contentious. The committee 
thought that providing maps for inclusion in the 
register of crofts was long overdue, but that the 
Crofters Commission rather than crofters should 
shoulder the burden of doing so. The amendments 
would delete references to the requirement to 
provide maps to the commission. 

Shall I speak to amendment 15 now, convener? 

The Convener: You are responsible for moving 
amendment 1, but you can speak to any 
amendment in the group. Amendments 15, 2 and 
3 are the other amendments in the group. 

Maureen Macmillan: I beg your pardon. I am in 
a mess here. 

The Convener: Amendments 1, 15, 2 and 3 are 
grouped together for the purposes of the debate. 
You may speak to all of them if you want to do so. 

Maureen Macmillan: Okay. 

I am happy to support Executive amendment 15, 
which will delete the reference to payment of a fee 
for requesting an extract from the register. I hope 
that I have not misread the amendment—I seem 
to have misread other things. 

Basically, my amendments would delete all 
references to maps and to crofters having to 
provide maps to the commission. We think that 
things should be done the other way round. 

I thank the convener for her patience. 

I move amendment 1. 

Rhona Brankin: The proposals that would have 
involved the Crofters Commission requiring 
crofters to incur charges proved unpopular during 
the consultation period and with the parliamentary 
committee, as has been noted. Accordingly, I 
agree that the constitution of the Crofters 
Commission should remain as it is, as set out 
under the Crofters (Scotland) Act 1993, and 
support Maureen Macmillan’s amendments. 

Amendment 15 is consequential on amendment 
2, which will leave out section 8. The amendment 
will remove the reference to one of the new 
sections of the 1993 act that section 8 would have 
inserted, in connection with fees chargeable for 
searching the register of crofts, and will give a 
person an entitlement to receive a copy or extract 
from the register of crofts without having to pay a 
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fee for it. We lodged the amendment because our 
proposals that involved crofters incurring charges 
proved unpopular with the committee and crofting 
interests. 

As the committee is aware, the Executive is 
setting up a committee of inquiry to examine the 
whole framework of crofting, including the 
structure and accountability of and representation 
on the board of the Crofters Commission, the level 
at which local policies should operate and how 
those policies should feed into the commission’s 
work. The commission’s role in managing the 
register of crofts will form part of the inquiry. 
Following the inquiry, the Executive will consider 
the committee’s conclusions and report back to 
Parliament on its intentions. 

The Convener: No other member wants to 
speak to the group. Therefore, I think that we can 
take it that there is general enthusiasm for the 
amendments. 

Maureen Macmillan: I am pleased that the 
Executive supports amendment 1, which relates to 
an important part of the bill that crofters did not 
want. I am glad to see the back of it. 

Amendment 1 agreed to. 

Section 6, as amended, agreed to. 

Section 7—Maintenance of and provision of 
information from the Register of Crofts 

Amendment 15 moved—[Rhona Brankin]—and 
agreed to. 

Section 7, as amended, agreed to. 

Section 8—Maps and scheme of charges 
Amendment 2 moved—[Maureen Macmillan]—

and agreed to. 

Section 9—Grants to Commission by the 
Scottish Ministers 

10:45 
The Convener: Group 7 is on grants to the 

commission by Scottish ministers. Amendment 16, 
in the name of the minister, is the only amendment 
in the group. 

Rhona Brankin: The changes that were 
proposed to the constitution of the Crofters 
Commission proved unpopular during the 
consultation period and, after the consultation had 
ended, in discussion with crofting bodies and other 
interests. Accordingly, I intend that the constitution 
of the Crofters Commission should remain as it is, 
as set out in the Crofters (Scotland) Act 1993.  

Amendment 16 is required to delete section 9 
and to revert to the original provisions in the 1993 

act. As modern non-departmental public body 
status is not to be conferred on the Crofters 
Commission at this time, it is no longer necessary 
to have a legislative power in the bill for Scottish 
ministers to be able to make grants to the 
commission. Amendment 16 removes that 
provision. 

I move amendment 16.  

Amendment 16 agreed to. 

Section 10—New crofts 

The Convener: Group 8 is on the creation of 
new crofts; this is where things begin to get slightly 
more complex. Amendment 131, in the name of 
Ted Brocklebank, is grouped with amendments 
132, 133, 139, 17 to 19, 134, 20, 21, 135 to 137, 
22, 5, 140, 6, 141 and 7. If amendment 132 is 
agreed to, I will not be able to call amendments 
133, 139, 17, 18 and 19, due to pre-emption. If 
amendment 133 is agreed to, I will not be able to 
call amendment 139, again due to pre-emption. If 
amendment 137 is agreed to, I will not be able to 
call amendments 22, 5, 140, 6, 141 and 7, again 
on the ground of pre-emption.  

Mr Brocklebank: I will be extremely grateful if 
you can guide me through this, to the best of your 
abilities.

Amendment 131 is intended as a probing 
amendment. I say, first of all, that I have no 
objection, in principle, to the creation of new crofts, 
particularly in the existing crofting counties. I 
understand that a number of smallholders, in 
Lewis and elsewhere, are already seeking crofting 
status, and I have absolutely no objection to that. 
However, I have some concerns about 
establishing new crofts outwith the crofting 
counties, on three counts.  

First, it seems to me that existing legislation 
covering smallholders might well be adequate to 
suit their purpose; they might not require crofting 
legislation to satisfy them.  

Secondly, I understand from the evidence that 
has been led that the only way in which new crofts 
could be set up outwith the crofting counties would 
be if existing landowners were happy to make that 
land available. No doubt the minister will correct 
me if I am wrong about that. I think that that would 
be unlikely to happen if the right to buy were 
applied, so what we are looking at is the possibility 
of there being two tiers of crofters—the traditional 
crofters with the right to buy, and newly 
established crofters without that right to buy—and 
I fear that a two-tier system of that kind would lead 
to all kinds of problems.  

My third reservation relates to the financial 
implications of setting up new crofts. From what I 
have been able to establish, there are no plans to 

32



3707  15 NOVEMBER 2006  3708 

increase substantially the global sum that will go 
towards crofting and crofters, so there is a real 
fear that any extension of the crofting areas, or the 
setting up of new crofts outwith the crofting 
counties, could have adverse effects on existing 
crofters. 

Those are my concerns. As I said, amendment 
131 is a probing amendment, and I look forward to 
hearing what the minister has to say.  

I move amendment 131. 

Rob Gibson: In my view, the discussion about 
how crofts might be set up—whether within or 
outwith the crofting counties—ought to reflect the 
view that if people wish to be deemed to be 
crofters, we should make it possible for that to 
happen, provided that it would be a sensible move 
that would give people stability or would enhance 
the possibility of their having a body of law that 
could protect them. 

Amendment 133 is an attempt to remove the 
conditions in the bill that would prevent crofts from 
being created in a number of different parts of the 
country. I want to test whether it is possible for the 
bill to cover all small landholders who are covered 
by the Small Landholders (Scotland) Act 1911. My 
reason for doing so is that there was imprecision 
in the discussions about the land reform 
legislation. We have identified that there are small 
landholders in various parts of Scotland. It so 
happens that in our discussions we have focused 
on the small landholders on Arran, who have been 
vocal. I was not happy when I saw the minister’s 
response to the committee’s stage 1 report, in 
which it was stated that the size limit for a croft 
that is proposed in the bill would exclude “very 
few” small landholdings. The extent of the 
exclusion relates both to where the landholdings 
are and to their size. 

First, my series of amendments seeks to set a 
parameter, in that it would give the ministers a 
clear remit to create new crofts if there was a 
demand, provided that we were dealing with small 
landholders. Secondly, it seeks to address the 
issue of size. When small landholdings were set 
up, they were about the same size as crofts. The 
minister described the figure of 30 hectares as 
being based on “the normal expectation” of the 
size of a croft, but he knows that because of the 
acceptance of amalgamations by the Crofters 
Commission, there are far larger crofts in other 
parts of Scotland. 

It seems to me that the bill could help to solve 
the problem of small landholders being excluded 
from protection under the landlord and tenant law 
by allowing the small landholdings that exist under 
the 1911 act to be taken into crofting, if the tenants 
so wish. It would have to be accepted that some of 
those small landholdings have been 

amalgamated, but that is not a good reason for 
excluding the landholders in question from 
becoming crofters, if they so wish. 

In his commentary on the committee’s stage 1 
report, the minister said that setting a higher size 
limit for crofts 
“would create a new and even more arbitrary cut off”, 

but I cannot accept that many people would be 
affected. For the bill to be inclusive, it is important 
that small-landholder tenure is dealt with once and 
for all. It is essential to recognise that there are 
small landholders who have not been identified 
fully in other parts of the country. My series of 
amendments would not only allow them to be 
taken on board as they are identified, but would—
especially amendment 6—allow the minister to 
determine the size and location of small 
landholdings that would be accepted as crofts. I 
believe that the minister will want to try to solve 
once and for all a problem that was left hanging in 
the air by the Agricultural Holdings (Scotland) Act 
2003, even though it was raised during that act’s 
passage. 

When we considered the problem of the Arran 
small landholders, the committee took a tour of the 
south of Arran and saw both owner-occupied and 
tenanted holdings. It was clear that the tenants 
were not able to make the kind of developments 
that they wanted to make to be as prosperous and 
contributory to the local economy as possible. The 
amendments would help those people and would 
tidy up the problem of small landholders in other 
parts of Scotland. 

Nora Radcliffe (Gordon) (LD): Amendment 139 
was prompted by nervousness in the agricultural 
rented sector, which is only just beginning to settle 
down three years after the Agricultural Holdings 
(Scotland) Act 2003. A stated intention of the bill is 
to enable small landholders who feel that 
historically they missed out on crofting status to 
convert their land into crofts. Amendment 139 
would restrict that ability to small landholdings on 
Arran only.  

The bill is currently widely worded to allow small 
landholders in any area of Scotland to apply for 
crofting status with no requirement on the tenant 
to contract out of the absolute right to buy. All 
those involved in the general agricultural let-land 
sector are genuinely concerned that the current 
wording will destabilise the already fragile 
confidence of landowners about making land 
available for letting. Even if other areas are not 
designated immediately, the possibility of that 
happening in the future could be damaging. 

The idea of restricting to Arran the ability to 
convert to a croft was arrived at by consensus by 
a number of bodies involved in agriculture. I want 
to probe with the minister the possibility of tackling 
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the nervousness that exists in another way by 
making it a condition on people who voluntarily 
convert to crofting tenure to waive the absolute 
right to buy, which makes people most nervous. 
That would give small landholders all the benefits 
of crofting tenure without the absolute right to buy, 
which is seen as a double-edged sword even in 
the crofting counties. If the absolute right to buy 
were not available to people who converted to 
crofts voluntarily, it would remove the nervousness 
from the agricultural rented sector. 

Amendment 140 is intended to ensure that croft-
like landholdings are included and amendment 
141 seeks to ensure that consultation is carried 
out before anything is done.  

Rhona Brankin: Amendment 131 would ensure 
that new crofts could not be created and that 
holdings that comply with the general conditions in 
subsection (11) of the new section 3A that section 
10 inserts into the Crofters (Scotland) Act 1993 
could not be constituted as crofts outwith the 
crofting counties. The committee is aware that the 
provisions were developed to meet the strong 
interest on Arran in converting small landholdings 
to crofts. There has also been interest in various 
remote parts of Scotland in creating new crofts as 
a means of securing rural development. I know 
that evidence on that point was submitted to the 
committee. 

I clarify for Ted Brocklebank and Nora Radcliffe 
that small landholders who become crofters will 
have the right to buy in the same way as other 
crofters currently do. Although landowners might 
prefer the provisions to be dropped, small 
landholders and other people in remote, rural 
communities are eager for such provisions to be 
made available. 

Amendment 133 would allow tenants of holdings 
that meet the general conditions in new section 
3A(11) to apply to have their holdings constituted 
as crofts without ministers first designating by 
order the area as one in which holdings can be 
constituted as crofts. The provisions that require 
ministers to make an order to designate areas in 
which new crofts can be created or holdings 
converted to crofts also require that a draft of the 
Scottish statutory instrument be laid before and 
approved by Parliament. That approach will allow 
for careful consideration, community consultation 
and, ultimately, a decision by Parliament on the 
proposed order. We seek to avoid piecemeal 
conversion of holdings to crofts without 
consideration by the communities within which 
such change is expected. That is important. 

11:00 
Amendment 139 would prevent holdings, as 

defined in new section 3A(11) of the 1993 act, 

other than holdings on Arran, from being 
constituted as crofts. As I said, holdings exist 
elsewhere in Scotland, albeit small numbers of 
them, the tenants of which may wish to benefit 
from the opportunity to convert their holding to a 
croft. During stage 1, the committee 
acknowledged that there are holdings outwith 
Arran that must be considered. In making 
provisions to allow relevant holdings anywhere in 
Scotland to be converted to crofts, the Executive 
seeks to ensure equity throughout rural Scotland. 

Under amendment 17, the Crofters 
Commission’s power to constitute a holding as a 
croft will be subject to the additional requirements 
of proposed new subsection (2A) that amendment 
18 will insert in new section 3A of the 1993 act, 
which will require tenants first to obtain a 
certificate from the Scottish Land Court. I will 
explain why I propose that change. The Land 
Court has expressed concern that new section 
3A(4) in the 1993 act gives the impression that the 
commission will simply tell the Land Court that 
there has been an application and then leave it to 
the Land Court to carry out investigations. 
Amendment 18 will add an administrative stage 
that the tenant of a holding will be required to 
complete before applying to the commission. The 
tenant will first have to obtain from the court a 
certificate of his existing status under new section 
3A(2) in the 1993 act before approaching the 
commission, when he will be asked to exhibit a 
copy. The commission will then make a 
determination on the application, as already 
provided for in the bill. 

Amendment 19 will clarify what must happen 
and the issues on which the commission must be 
satisfied before it can make an entry in the register 
of crofts following the constitution of a holding as a 
croft. Amendment 20, which will delete new 
section 3A(4)(b) in the 1993 act, is consequential 
on amendment 18, which will insert new 
subsection (2A) in new section 3A of that act, to 
make explicit the role of the Land Court in the 
process. Amendment 21 is also consequential on 
amendment 18. Amendment 22, which will delete 
paragraphs (a) and (b) of new section 3A(11) in 
the 1993 act, is also consequential on amendment 
18.

Amendment 140 would make it impossible to 
constitute as crofts holdings as defined under new 
section 3A(11) in the 1993 act if the rent of those 
holdings exceeded £50. It is unlikely that many 
holdings attract a rent less than £50, which means 
that few holdings would be capable of conversion 
to crofts. Therefore, I ask the committee to resist 
amendment 140. 

I turn to Rob Gibson’s amendment 6. In our 
response to the committee’s stage 1 report, we 
said that the limit of 30 hectares was as good an 
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arbitrary figure as any other, because a higher 
figure, or scope to relax the figure, would risk 
encouraging some substantial holdings to seek to 
become crofts, which could be a concern. 
However, an argument might be made for the 
intent behind amendment 6 so, if Rob Gibson is 
content not to move amendment 6, I will consider 
whether we can address the underlying issue 
before stage 3.  

Amendment 141 would delay the making of 
orders to allow tenants of holdings as defined in 
new section 3A(11) in the 1993 act to apply to 
convert their holdings to crofts until consultations 
with affected people have taken place. In addition, 
ministers would have to establish and explain the 
public interest that the order served. If Parliament 
approves the provisions in the bill to allow the 
conversion of holdings, it will have determined 
that, in principle, the conversion of holdings is in 
the public interest. New section 3A(12) in the 1993 
act makes provision for a draft order to be laid 
before Parliament and approved by resolution, 
which will allow further testing of the public interest 
in particular cases. My position is that there is no 
need for further tests and constraints on the 
making and confirming of the order. 

Amendment 7 would create procedures by 
which individuals or groups may make 
representations requesting that an order be made 
to designate land on which new crofts can be 
created outwith the crofting counties. 

Ordinarily, Parliament gives powers to ministers 
who then decide how and when to use them; that 
approach allows representations to be made to 
ministers by any person at any time without the 
need for regulation and further bureaucracy. 
Creating a formal process to regulate 
representations could mean that reasonable 
representations that did not comply with the formal 
process would not be considered, which could be 
a constraint. 

The Executive has not lodged an amendment to 
enable secondary legislation to set out guidance 
about designating areas for new crofts outwith the 
crofting counties. The intention is that guidance 
will be developed with stakeholders and published 
thereafter. That will be more effective if it is an 
administrative process carried out by ministers or 
the commission. Key to that is the fact that 
guidance will be developed with stakeholders. 

I urge members to resist all amendments in the 
group, other than amendments 17 to 22. 

Mr Morrison: Ted Brocklebank made a number 
of not unreasonable points in speaking to his 
amendment 131, which is a probing amendment. I 
will take the opportunity that Mr Brocklebank has 
afforded me to reissue my plea to the minister and 
her hitherto moribund officials—I am not being 

uncharitable in saying that—to acknowledge that 
within the crofting counties there are communities 
that seek to be recognised as crofters, which are 
known affectionately as fishermen’s holdings. I 
know that the minister is aware of the pleas that I 
have made on behalf of the people who live in 
fishermen’s holdings in Sgiogarstaigh in Ness and 
Eagleton in Point, Lewis. The minister was 
absolutely correct to acknowledge that we must 
pay proper attention to those in the existing 
crofting counties before we examine the possibility 
of creating crofts outwith them. I reissue my plea 
to acknowledge those who live in fishermen’s 
holdings and give them the status that they 
deserve. 

Eleanor Scott (Highlands and Islands) 
(Green): I urge members to vote against any 
amendments that would restrict the creation of 
new crofts outwith the crofting counties. There 
were many criticisms of the bill at stage 1, but one 
of the most attractive things about it—or one of the 
reasons why we did not want to get rid of it in its 
entirety—is that it offers the exciting possibility of 
creating new crofts. I refer in particular to forest 
crofts, which are dear to my heart and to the heart 
of the Executive, which has adopted their creation 
as part of its forestry strategy and has formed a 
working group on them. I know that the Executive 
is committed to forest crofts, but a large part of the 
forest estate is outwith the crofting counties. At 
stage 1, we heard evidence that people in 
Dumfries and Galloway are quite excited about 
embracing the possibility of forest crofts, which I 
think have a lot to offer. We should vote to make it 
possible to create new crofts throughout Scotland, 
rather than just in the crofting counties. It is good 
that the amendments have been lodged, because 
there are funding issues that need to be debated. 
However, we should not lose sight of the exciting 
possibility of creating new crofts. 

Richard Lochhead (Moray) (SNP): Generally I 
support what Eleanor Scott has said about 
retaining the possibility of creating crofts outwith 
the crofting counties. Will the committee of inquiry 
be considering that, where there is a demand for 
it?

Nora Radcliffe: I take on board the minister’s 
comments establishing the public interest. 
However, I would like an assurance from her that 
we may have more discussion on how to allay 
nervousness in the agricultural let sector about the 
potential of the bill to destabilise the fragile 
confidence that has been re-established. I concur 
with Eleanor Scott’s comments that there are 
exciting opportunities to extend crofting tenure 
outwith the crofting counties and I know that 
people in my own area are interested in pursuing 
that option, but I am aware of how long it has 
taken for the rented sector to settle down after the 
Agricultural Holdings (Scotland) Act 2003. I would 
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like an assurance that we will be able to discuss 
the issue in the context of the bill and perhaps also 
outside that. 

The Convener: When I call your amendments, 
Nora, I will not let you say much at all. 

Nora Radcliffe: That is why I am saying it now. 

The Convener: It is my intention to let everyone 
who has amendments in the group comment on 
what they have heard. Does the minister want to 
respond to anything specific? 

Rhona Brankin: Yes, a couple of things. First, it 
is not the intention that the committee of inquiry 
will consider the issue, because my understanding 
is that there has been strong support—including 
from the Environment and Rural Development 
Committee—for the creation of new crofts. In 
seeking to reassure Nora Radcliffe, I say that 
although small landholders who become crofters 
will have the right to buy, in broader terms a 
community that wants to create new crofts will 
have an opportunity to say, “We want to create 
new crofts, but we want to waive the right to buy.” 
Those taking up the new crofts will then be 
expected to waive the right to buy. 

It is not the case that there will be an automatic 
right to buy when all new crofts are created. It is 
important to keep that flexibility so that we can 
respond to community bodies that have expressed 
concern about the matter. However, the 
fundamental policy imperative is to create as many 
new crofts as possible. We know that 900 people 
are on the Crofters Commission waiting list. The 
key driver behind the policy is to create as many 
new crofts as possible in a relatively short space 
of time. We know that there is a demand for that. 

Mr Brocklebank: As I said when I moved my 
amendment, in principle I have no objection to the 
creation of new crofts. As the minister has 
explained, a great number of people are waiting to 
take up crofting tenancies. However, I still believe 
that there is confusion over this aspect of the bill. I 
was there on Arran and was sympathetic towards 
the views of the tenants we met. I recognise the 
hard work that they have put into their farms. 
However, we must also be aware that a number of 
tenants on Arran do not believe that this is a 
sensible way to proceed. I also understand that 
NFU Scotland is, to say the least, ambivalent 
about creating new crofts outside the crofting 
counties. 

It is still not clear how the land will be obtained if 
the right to buy provisions still apply. In the light of 
what the minister has said, I still have concerns 
that there might end up being a two-tier system of 
those with the right to buy and those without it. 
Neither did the minister give any assurances on 
the extra funding that might be available to set up 
new crofts outwith the crofting counties. 

Having said all that, I would like to take the 
opportunity to consider the minister’s proposals at 
stage 3 and will reserve my position until then. I 
seek to withdraw my amendment at this stage. 

Amendment 131, by agreement, withdrawn. 

Amendment 132 not moved.  

11:15 
The Convener: Amendment 133, in the name of 

Rob Gibson, was debated with amendment 131. 

Rob Gibson: I am content from what the 
minister has said that the potential for new crofts 
in other parts of the country will be dealt with by 
the bill. 

Amendments 133 and 139 not moved. 

Amendment 17 to 19 moved—[Rhona 
Brankin]—and agreed to. 

Amendment 134 not moved. 

Amendments 20 and 21 moved—[Rhona 
Brankin]—and agreed to. 

Amendments 135 and 136 not moved. 

The Convener: Group 9 is on new crofts: 
guidance on prospective tenants. Amendment 4, 
in the name of Rob Gibson, is in a group on its 
own.  

Rob Gibson: There has been some discussion 
about there being two tiers of crofter. There are 
those who are tenants and those who are owner-
occupiers. There are also those who have the right 
to buy and those who are restricted in certain 
estates from having the right to buy. However, 
there is also more than one kind of landlord. There 
is the private crofting landowner of the past, but 
there are also the new community landowners. It 
is important that we recognise the difference 
between the two.  

Amendment 4 is intended to ensure that the new 
community landlords can play a part in 
discussions about the selection of tenants. In new 
community buy-outs, such as the one that is 
imminent on South Uist, which will be the biggest 
community buy-out so far, it is possible for the 
community landlord to bring about developments 
that will enhance the interests of the whole 
community. It is important that community 
landlords are given the chance to have a say. 
Amendment 4 attempts to ensure recognition that 
community landlords have a new role to play and 
that they should be involved in the process. I will 
keep it as simple as that because I believe that 
amendment 4 opens up possibilities, rather than 
shutting them down.  

I move amendment 4. 

Rhona Brankin: Contrary to what Rob Gibson 
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said, amendment 4 limits the room for discretion 
on who might become the tenant of a new croft. If 
adopted, the approach that it proposes could 
prove counter-productive. Whoever becomes the 
tenant of a new croft will have to comply with the 
statutory conditions and all other aspects of 
crofting law.  

Any landlord seeking a tenant for a new croft will 
wish to ensure that would-be tenants understand 
what will be expected of them and are likely to 
comply with those obligations as crofters. The 
danger is that adding a further set of criteria would 
complicate and confuse the letting of new crofts. I 
do not want to put any unnecessary barriers in the 
way of creating new crofts. The policy intention is 
clear—we want to be able to create new crofts 
without any unnecessary barriers. I ask the 
committee to resist the amendment. 

Rob Gibson: The minister has said that 
amendment 4 confuses and increases the 
bureaucracy that is involved in creating new crofts. 
In my view, we need to think ahead about how the 
new landlords will operate and to recognise the 
ways in which they differ from other landlords. I 
am sorry that the minister has taken a negative 
view of the amendment. I will press amendment 4, 
because I believe that it is important that there is 
an opportunity to examine the way in which 
tenants are selected and to recognise that 
prospective tenants should fit in best with the 
wishes of the general community, especially 
where that community consists of other crofters. 

The Convener: The question is, that 
amendment 4 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. I invite 
members to indicate whether they are in favour of 
amendment 4. 

Mr Morrison: All the fascists. 
FOR

Gibson, Rob (Highlands and Islands) (SNP) 
Lochhead, Richard (Moray) (SNP) 
Scott, Eleanor (Highlands and Islands) (Green) 

AGAINST

Boyack, Sarah (Edinburgh Central) (Lab) 
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con) 
Macmillan, Maureen (Highlands and Islands) (Lab) 
Morrison, Mr Alasdair (Western Isles) (Lab) 
Radcliffe, Nora (Gordon) (LD) 
Elaine Smith (Coatbridge and Chryston) (Lab) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 4 disagreed to. 

Amendment 137 not moved. 

Amendment 22 moved—[Rhona Brankin]—and 
agreed to. 

The Convener: Amendment 5, in the name of 
Rob Gibson, was debated with amendment 131. 
Does Rob Gibson wish to move the amendment? 

Rob Gibson: I will not move the amendment. I 
am happy that the minister has taken on board the 
thrust of my arguments and look forward to seeing 
her response at stage 3. 

Amendments 5, 140, 6, 141 and 7 not moved. 

Section 10, as amended, agreed to. 

Rob Gibson: On a point of order, convener. I 
am unhappy about the unseemly language that 
was used during the vote that took place a little 
earlier. The word “fascists” was applied by a 
member of the committee to those who supported 
amendment 4. I do not think that that kind of 
language, which could be heard from this side of 
the table, helps us one bit. It demeans the 
committee, as we are expected to have a proper 
debate on the bill. I urge you to try to restrain 
members who use such language and call for the 
remark to be withdrawn. 

The Convener: I am trying to listen intently to 
what is said, and it helps if members do not talk 
across one another. I did not hear the comment to 
which Rob Gibson refers. His point has been 
made on the record and will appear in the Official
Report. I would like to move on. 

We have made excellent progress today. The 
rest of the marshalled list is beyond the point at 
which we agreed to stop, so we have completed 
today’s stage 2 proceedings. The target that I 
have set for next week is for us to reach the end of 
section 34. We may not manage that; if we do not, 
we will begin day 3 at the point at which we leave 
off next week. Amendments to sections 11 to 34 
should be lodged by 12 noon this Friday, which is 
17 November. My aim is for us to complete stage 
2 proceedings on the bill by the end of day 3, 
which is 29 November. I thank the deputy minister 
and her officials for their attendance. There will 
now be a short suspension to allow them to leave. 

11:25 
Meeting suspended. 
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Crofting Reform etc. Bill 

2nd Marshalled List of Amendments for Stage 2 

The Bill will be considered in the following order— 

Section 1 
Sections 2 to 43 

Sections 44 to 46 
Section 47 

Schedule 1 
Schedule 2 
Schedule 3 
Long Title 

Amendments marked * are new (including manuscript amendments) or have been altered.  

Section 14 

Maureen Macmillan 

3 In section 14, page 23, line 13, leave out <sections 41 and 41A> and insert <section 41> 

Section 15 

Rob Gibson 

154 In section 15, page 23, line 30, after <(1)> insert— 

<( ) after the word “law,” there is inserted “subject to subsection (2A) below”; 
and

( )> 

Rob Gibson 

155 In section 15, page 23, line 31, after <years,”;> insert— 

<( ) after subsection (2) there is inserted— 

“(2A) In any case where the landlord of the croft is a community body, the 
Commission shall not give consent under subsection (2) above unless they 
have received notification in writing from the community body that they have 
no objection to the subletting. 

(2B) For the purposes of subsection (2A) above, “community body” means— 

(a) a crofting community body within the meaning of section 71 of the Land 
Reform (Scotland) Act 2003 (asp 2); or 

(b) a body appearing to the Commission to own and manage croft land 
primarily for the benefit of the local community and to be managed by 
members of that community. 
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(2C) Notification under subsection (2A) above may only be given by a person 
appearing to the Commission to represent the management of the community 
body.”;> 

Section 16 

Rob Gibson 

156 In section 16, page 24, line 20, at end insert— 

<( ) after subsection (1) there is inserted— 

“(1A) In any case where the landlord of the croft is a community body, the 
Commission shall not give consent under subsection (1) above unless they 
have received notification in writing from the community body that they have 
no objection to the assignation. 

(1B) For the purposes of subsection (1) above, “community body” means— 

(a) a crofting community body within the meaning of section 71 of the Land 
Reform (Scotland) Act 2003 (asp 2); or 

(b) a body appearing to the Commission to own and manage croft land 
primarily for the benefit of the local community and to be managed by 
members of that community. 

(1C) Notification under subsection (1A) above may only be given by a person 
appearing to the Commission to represent the management of the community 
body.”;> 

Section 17 

Ross Finnie 

23 In section 17, page 25, line 11, at end insert— 

<(  ) for the words “unavoidable cause” there is substituted “cause, being a cause which 
the Commission accept is unavoidable,”; 

(  ) after the words “give such notice” insert “(and send such a copy)”;> 

Ross Finnie 

24 In section 17, page 25, line 12, at end insert— 

<(  ) after the word “given” there is inserted “(and copy sent)”;> 

Ross Finnie 

25 In section 17, page 26, line 32, after <appeal> insert <by way of stated case, on one or more of 
the grounds mentioned in section 52A(3) of this Act,> 

Ross Finnie 

26 In section 17, page 26, line 33, leave out from <; and> to end of line 34 and insert— 

<(  ) In an appeal under subsection (4B) above the Court may— 
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(a) confirm the decision; 

(b) direct the Commission to come to a different decision; or 

(c) remit the case to the Commission without so directing them.> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

27 In section 17, page 27, line 11, leave out <(and accordingly its market value as at the date of the 
deceased crofter’s death)> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

28 In section 17, page 27, leave out lines 16 to 22 

Section 23 

Maureen Macmillan 

143 In section 23, page 32, line 28, leave out from <considers> to the end of line 31 and insert 
<requires access from a public road to his croft over land not owned by him,> 

Maureen Macmillan 

144 In section 23, page 32, line 37, leave out <lying wholly over land owned by the landlord> 

Maureen Macmillan 

145 In section 23, page 33, line 4, leave out from second <the> to <landlord> in line 5 and insert <any 
owner of land over which the route passes in respect of any claim for compensation made against 
the owner> 

Maureen Macmillan 

146 In section 23, page 33, line 8, leave out <the landlord> and insert <any such owner> 

Maureen Macmillan 

147 In section 23, page 33, line 9, leave out <landlord> and insert <owner> 

Maureen Macmillan 

148 In section 23, page 33, line 13, leave out <landlord> and insert <owner> 

Section 24 

Ross Finnie 

29 In section 24, page 35, line 23, at end insert— 
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<(  ) if the reorganisation scheme makes (or as the case may be is to make) 
provision with respect to the inclusion of such land as is mentioned in 
subsection (3)(a) above, the owner of, and each person occupying, that 
land>

Ross Finnie 

30 In section 24, page 35, line 37, after <township> insert <or the owner of any land included in the 
scheme by virtue of subsection (3)(a) of section 38 of this Act> 

Ross Finnie 

31 In section 24, page 35, line 39, leave out <section 38(8)(b)> and insert <subsection (8)(b) of that 
section>

Ross Finnie 

32 In section 24, page 35, line 39, after <appeal> insert <by way of stated case, on one or more of 
the grounds mentioned in section 52A(3) of this Act,> 

Ross Finnie 

33 In section 24, page 35, line 41, at end insert— 

<(  ) For the purposes of this section, the references in section 52A(3) to a 
“direction” and to “making” a direction are to be construed as including, 
respectively, references to a reorganisation scheme and to preparing such a 
scheme.> 

Section 26 

John Farquhar Munro 

149 In section 26, page 38, line 38, after <(3)(a)> insert <— 

( ) in sub-paragraph (i), for the word “dwellings” there is substituted “a single 
dwelling”;

( )> 

John Farquhar Munro 

150 In section 26, page 38, line 40, at end insert— 

<( ) after subsection (3) there is inserted— 

“( ) The granting under section 37 of the Town and Country Planning (Scotland) 
Act 1997 (c.8) of planning permission for a development, being a development 
in respect of which a landlord wishes to resume a croft, shall not of itself be 
deemed by the Land Court to be determinative that the development constitutes 
a reasonable purpose under subsection (1) above.”;>  
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Section 27 

John Farquhar Munro 

151 In section 27, page 40, line 20, at end insert— 

<( ) after subsection (2) there is inserted— 

“(2A) In determining whether to give a direction, the Commission shall not regard 
the granting of planning permission for a development, being a development in  
respect of which an application under section 24(3) of this Act is being made, 
as determinative that the croft is to be used for a reasonable purpose. 

(2B) The reference in subsection (2A) above to the granting of planning permission 
is a reference to such permission being granted under section 37 of the Town 
and Country Planning (Scotland) Act 1997 (c.8).”;> 

Ross Finnie 

34 In section 27, page 41, line 30, leave out <notification under subsection (3)> and insert 
<modification under subsection (3B)> 

Ross Finnie 

35 In section 27, page 41, line 36, leave out <to the Land Court> and insert <by way of stated case, 
on one or more of the grounds mentioned in section 52A(3) of this Act, to the Land Court. 

(  ) For the purposes of this section, the references in section 52A(3) to a 
“direction” are to be construed as including references to a modification.> 

Ross Finnie 

36 In section 27, page 41, line 36, at end insert— 

<(  ) In an appeal under subsection (8) above the Court may— 

(a) confirm or revoke the direction or modification; 

(b) direct the Commission to make a different direction or modification; or 

(c) remit the case to the Commission without so directing them.> 

Ross Finnie 

37 In section 27, page 41, leave out lines 37 and 38 

Section 30 

Ross Finnie 

38 In section 30, page 44, line 32, at end insert— 

<except that this subsection is without prejudice to any person’s access rights 
(within the meaning of Part 1 of the Land Reform (Scotland) Act 2003 (asp 
2)).>
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Mr Ted Brocklebank 

158 In section 30, page 47, line 19, after <interest;> insert <and in consulting the owner shall inquire 
as to whether the owner objects to the application and, if so, on what grounds;>  

Ross Finnie 

39 In section 30, page 47, line 25, leave out <or members of the panel appointed under section 
2(2)(a) of this Act> 

Mr Ted Brocklebank 

159 In section 30, page 47, line 29, leave out <may> and insert <must> 

Mr Ted Brocklebank 

*160 In section 30, page 47, line 35, at end insert— 

<(  ) In considering the application the Commission must consider— 

(a) whether the proposed use would be detrimental to— 

(i) the use being made, at the time of the application, of other parts of 
the common grazing; or  

(ii) the interests of the owner, and 

(b) whether the owner has, within 28 days of being consulted by them, 
objected to the proposal; and if the owner has objected on grounds that 
they consider reasonable, the Commission shall— 

(i) not approve the application; or 

(ii) approve the application subject to such conditions as they consider 
necessary to address those grounds.> 

Mr Ted Brocklebank 

161 In section 30, page 48, line 17, after <shall> insert <— 

( )> 

Mr Ted Brocklebank 

162 In section 30, page 48, line 18, at end insert <and 

( ) require any crofter who has commenced the implementation to make 
such payment to the owner as seems to the Commission to be reasonable, 
in all the circumstances, as a result of the variation, withdrawal, 
imposition or revocation.> 

Section 32 

Ross Finnie 

163 In section 32, page 50, line 17, leave out from <or> to end of line 18 
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After section 33 

Rob Gibson 

157 After section 33, insert— 

<Complaint as respects grazings committee  

After section 52 of the 1993 Act, there is inserted— 

“Complaint as respects grazings committee 
(1) Where it is averred by any crofter who holds a right in the common grazing 

that the grazings committee have failed to exercise their powers and duties in a 
manner which— 

(a) is reasonable; or 

(b) encourages equal opportunities, 

he may apply to the Commission for a determination in the matter. 

(2) On receipt of an application under subsection (1) above which they do not 
consider to be frivolous, vexatious or unreasonable the Commission shall— 

(a) serve a notice on the grazings committee of the averment; 

(b) afford the opportunity to the crofter and the committee to make 
representations as regards the averment; and 

(c) if they think fit, hear evidence in the matter. 

(3) If the Commission determine that the averred failure has occurred they may 
require the grazings committee to conform with such direction as they see fit in 
all the circumstances.”> 

Section 34 

Ross Finnie 

40 In section 34, page 52, line 33, leave out <compensation at least equivalent to the compensation> 
and insert <recompense at least equivalent to the recompense> 

Ross Finnie 

41 In section 34, page 53, line 32, after <objections> insert <, on one or more of the grounds 
mentioned in subsection (7A) below,> 

Ross Finnie 

42 In section 34, page 53, line 36, at end insert— 

<(7A) The grounds are— 

(a) that the development is not for a reasonable purpose (the definition of 
“reasonable purpose” in subsection (3) of section 20 of this Act applying 
for the purposes of this paragraph as it applies for the purposes of 
subsection (1) of that section); 

(b) that to carry out the development would be unfair to the crofting 
community; 
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(c) in the case of a submission under paragraph (a) of subsection (7) above, 
that the scheme does not provide for there to be fair recompense to each 
member of the crofting community; 

(d) in the case of a submission under paragraph (b) of subsection (7) 
above—

(i) that to carry out the development would be unfair to the objector; 

(ii) that the scheme does not provide for there to be fair recompense to 
the objector; 

(e) that, were the development to be carried out, the crofting community 
would be unlikely to benefit financially; 

(f) that, were the development to be carried out, any financial benefit to the 
crofting community would not be as mentioned in sub-paragraph (ii) of 
subsection (2)(d) above.> 

Section 35 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

43 In section 35, page 54, line 25, leave out <not> and insert <neither> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

44 In section 35, page 54, line 26, at end insert <nor> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

45 In section 35, page 54, line 27, leave out from <or> to end of line 28 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

46 In section 35, page 54, line 29, leave out <eligible croft land> and insert <land which is eligible 
croft land (the land over which the tenancy has been created being in this section referred to as 
the “tenanted land”)>  

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

47 In section 35, page 54, line 31, leave out <real right of the tenant over that> and insert <interest of 
the tenant over the tenanted> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

48 In section 35, page 54, line 36, leave out <the eligible croft land> and insert <eligible croft land 
any part of which is part of the tenanted land (any such eligible croft land being in this section 
referred to as the “principal subjects”)> 
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Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

49 In section 35, page 54, line 37, at beginning insert <if the conditions set out in subsection (3) 
below are met,> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

50 In section 35, page 55, line 1, leave out <Such an application may be made during the relevant 
period only where> and insert <The conditions are that> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

51 In section 35, page 55, line 4, leave out <eligible croft land> and insert <principal subjects> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

52 In section 35, page 55, line 5, leave out <that land> and insert <those subjects> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

53 In section 35, page 55, leave out lines 7 and 8 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

54 In section 35, page 55, line 11, leave out <eligible croft land> and insert <principal subjects> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

55 In section 35, page 55, line 13, leave out <that land> and insert <those subjects> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

56 In section 35, page 55, line 17, leave out <that land> and insert <those subjects> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

57 In section 35, page 55, line 20, after <“tenant”> insert <, in any case where the reference is not to 
a tenant of a croft,> 
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Section 36 

Ross Finnie 

142 In section 36, page 56, line 4, leave out <part of a loan> and insert <loan (whether or not in its 
entirety)> 

Section 37 

Ross Finnie 

58 In section 37, page 56, line 11, leave out <on any question of fact or law to the Land Court> and 
insert <to the Land Court, on one or more of the grounds mentioned in subsection (1B) below,> 

Ross Finnie 

59 In section 37, page 56, leave out lines 15 to 24 and insert— 

<(1A) The appeal— 

(a) is to be made by way of stated case, at the instance of the applicant or of 
any person with an interest in the application, and 

(b) must be brought within 42 days after the Commission dispose of the 
application.

(1B) The grounds are that the Commission, in reaching their decision or as the case 
may in determining as they did, in making their direction or in imposing the 
condition in question— 

(a) erred on a point of law, 

(b) made a finding as to a fact material to the decision, determination, 
direction or imposition but did not have sufficient evidence on which to 
base that finding, 

(c) acted contrary to natural justice, 

(d) took into account certain irrelevant or immaterial considerations, 

(e) failed to take into account certain relevant or material considerations, 

(f) exercised their discretion in an unreasonable manner.> 

Ross Finnie 

60 In section 37, page 56, line 25, leave out from <confirm> to end of line 28 and insert— 

<( ) confirm the decision, determination, direction or imposition; 

( ) direct the Commission to come to a different decision, make a different 
determination or direction or impose a different (or no) condition; or 

( ) remit the case to the Commission without so directing them.> 

Ross Finnie 

61 In section 37, page 56, line 31, after <granting> insert <or withholding> 
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Ross Finnie 

62 In section 37, page 56, line 32, after <withdrawal> insert <, imposition> 

Ross Finnie 

63 In section 37, page 56, line 34, leave out <to> and insert <, (1A) and> 

Ross Finnie 

64 In section 37, page 56, line 37, leave out second <or> and insert <and “determination” does not 
include>

Ross Finnie 

65 In section 37, page 57, line 15, at end insert— 

<( ) In Schedule 1 to the 1993 Act (provisions as to the Crofters Commission), at the end 
there is added— 

“Appeals to the Land Court etc. 

14 The Commission may do anything which appears to them to be necessary or 
expedient for the preparation of a stated case in an appeal to the Land Court 
under this Act; and without prejudice to that generality may make rules 
prescribing procedures to be complied with, and by whom, in such preparation. 

15 The Commission may be a party to any such appeal or in any proceedings on a 
question coming before that Court on an application under section 53(1) of this 
Act.”.>

Section 38 

Ross Finnie 

66 In section 38, page 57, line 37, at end insert— 

<(  ) In paragraph 10, in sub-paragraph (1)— 

(a) the existing words from “shall” to the end become head (a) of the sub-paragraph; 
and

(b) after that head there is added “; and 

(b) may, when not acting in accordance with a direction under head (a) 
above or under sub-paragraph (2) below, act in place of a member of the 
Court other than the Chairman.”.> 

Ross Finnie 

67 In section 38, page 57, line 37, at end insert— 

<(  ) In paragraph 12— 

(a) after the word “may” there is inserted “, by order made by statutory instrument”, 
and

(b) in paragraph (a), for the words “they think” there is substituted “it thinks”.> 
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Schedule 2 

John Farquhar Munro 

152 In schedule 2, page 66, line 19, leave out <any of the> and insert <— 

(a) failing agreement between the landlord and the crofter as to the amount 
of any expenses necessarily incurred by the landlord in determining the 
boundary of the land to be acquired, the auditor of the Land Court is, on 
the application of either of them, to— 

(i) determine that amount; and 

(ii) determine that the expenses, and the expenses of taxing those 
expenses, are to be borne by them in such proportion as the auditor 
thinks fit; and 

(b) any other> 

John Farquhar Munro 

153 In schedule 2, page 66, line 23, leave out <such expenses> and insert <any expenses under 
subsection (6)(b) above> 

Ross Finnie 

68 In schedule 2, page 70, line 42, at end insert— 

<Scottish Land Court Act 1993 (c.45)

In section 1(6) of the Scottish Land Court Act 1993 (jurisdiction of the Court), for the 
words “the Agricultural Holdings (Scotland) Act 2003 (asp 11)” there is substituted “or 
by virtue of an Act of the Scottish Parliament”. 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

69 In schedule 2, page 71, line 13, at end insert— 

<(  ) In section 68 (land which may be bought: eligible croft land), after subsection (1) there 
is inserted— 

“(1A) But subsection (1) above is subject to section 69A below.”.> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

70 In schedule 2, page 71, line 17, at end insert— 

<(  ) in subsection (4), at the end there is added “and a “tenancy” is one where one 
person is entitled to the tenant’s interest or there is a common or joint entitlement 
to that interest”; 

(  ) in subsection (5)(a), for the word “or” there is substituted “, the subjects of the 
lease or the”;> 
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Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

71 In schedule 2, page 71, line 19, leave out <(g)> and insert <(d) and (f)> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

72 In schedule 2, page 71, line 23, at end insert— 

<(  ) In section 74 (criteria for consent by Ministers), after subsection (1) there is inserted— 

“(1A) But subsection (1)(a) above is subject to section 69A above.”> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

73 In schedule 2, page 71, line 26, leave out <real right> and insert <interest> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

74 In schedule 2, page 71, line 28, leave out <real right> and insert <tenant’s interest> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

75 In schedule 2, page 71, line 30, leave out <real right of the tenant> and insert <tenant’s interest> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

76 In schedule 2, page 71, line 31, leave out <real right> and insert <tenant’s interest> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

77 In schedule 2, page 71, line 33, leave out <real right of the tenant> and insert <tenant’s interest> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

78 In schedule 2, page 71, line 36, leave out <real right of the tenant> and insert <tenant’s interest> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

79 In schedule 2, page 71, line 37, leave out <real right of the tenant> and insert <tenant’s interest> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

80 In schedule 2, page 71, line 38, at end insert— 
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<(  ) In section 76 (right to buy same croft exercisable by only one crofting community 
body)— 

(a) in subsection (1), after the word “land” there is inserted “, tenant’s interest”; and 

(b) in subsection (4)— 

(i) in paragraph (a), after the word “or” there is inserted “tenant’s interest 
which is, or the”; and 

(ii) in paragraph (b)(i), for the word “or” there is substituted “, the tenant or 
the”.

(  ) In section 81 (reference to Land Court of questions on applications)— 

(a) in subsection (1), after paragraph (c) (but before the word “or” which immediately 
follows that paragraph) there is inserted— 

“(ca) where the subject of the application is a tenant’s interest, any person who 
has an interest in the lease, being an interest giving rise to a right which 
is legally enforceable by that person;”; and 

 (b) in subsection (2), after paragraph (b) (but before the word “or” which immediately 
follows that paragraph) there is inserted— 

“(ba) the tenant whose interest is the subject of the application;”.> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

81 In schedule 2, page 72, leave out lines 1 to 3 and insert— 

<(4) In section 82 (notification of Ministers’ decision on application)— 

(a) in subsection (1)(b), after the word “or” there is inserted “as the case may be the 
tenant whose interest is the subject of the application or the”; and 

(b) in subsection (2)(a), after the word “land” there is inserted “, tenant’s interest”.> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

82 In schedule 2, page 72, line 8, leave out <real right> and insert <tenant’s interest> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

83 In schedule 2, page 72, line 13, after <purchase)> insert <— 

( ) in subsection (1)— 

(i) in sub-paragraph (i) of paragraph (a), at the end (but before the word “and” 
which immediately follows that sub-paragraph) there is added “to it of the 
land or sporting interests or as the case may be the assignation to it of the 
tenant’s interest”; 

(ii) in sub-paragraph (i) of paragraph (b), at the end (but before the word “and” 
which immediately follows that sub-paragraph) there is added “or 
assigned”; and 
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(iii) in sub-paragraph (ii) of paragraph (b), after the word “transfer” there is 
inserted “or assignation”; 

( ) in subsection (4), after the words “entitled to the” there is inserted “sporting”; 

( ) in subsection (c), after the words “entitled to the” there is inserted “sporting”; and 

( )>   

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

84 In schedule 2, page 72, line 14, leave out <owner of the land and the tenant are> and insert 
<tenant is> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

85 In schedule 2, page 72, line 17, leave out <real right of the tenant; and if> and insert <tenant’s 
interest and the tenant is obliged to effect the assignation of his interest accordingly. 

(8) If> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

86 In schedule 2, page 72, line 18, leave out <the application the owner or> and insert <an 
application made by virtue of section 69A(2) above the> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

87 In schedule 2, page 72, line 20, after <of> insert <the> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

88 In schedule 2, page 72, line 21, leave out <owner or> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

89 In schedule 2, page 72, line 22, at end insert— 

<(9) If the tenant refuses or fails to effect the assignation of the tenant’s interest in 
accordance with subsection (7) above, the Land Court may, on the application 
of the crofting community body, authorise its principal clerk to adjust, execute 
and deliver such deeds or other documents as will complete the assignation to 
the like force and effect as if done by the tenant.> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

90 In schedule 2, page 72, line 24, leave out <“land” there is inserted “, real right of the tenant”> and 
insert <“interests” there is inserted “or for the assignation of the tenant’s interest”> 
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Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

91 In schedule 2, page 72, line 25, leave out <after the word “land” there is inserted “, real right”> 
and insert <for the word “or” there is substituted “, the tenant’s interest or the sporting”> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

92 In schedule 2, page 72, line 27, leave out <after the words “owner or” there is inserted “, as the 
case may be the tenant or the”> and insert <for the words “the owner or person entitled to the 
interests and the community body” there is substituted “the crofting community body and, as the 
case may be, the owner, the tenant or the person entitled to the sporting interests”>  

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

93 In schedule 2, page 72, line 29, leave out <after the word “land” there is inserted “, real right”> 
and insert <for the word “or” there is substituted “, the tenant’s right or the sporting”> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

94 In schedule 2, page 72, line 29, at end insert— 

<(  ) in subsection (4)— 

(i) after the words “to the crofting community body” there is inserted “or as 
the case may be the tenant is not able to assign his interest to that body”; 
and

(ii) after the word “granted” there is inserted “or assignation is effected”;> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

95 In schedule 2, page 72, line 30, leave out <after the word “or” there is inserted “, as the case may 
be, the real right of the tenant or the”> and insert <for the word “or” there is substituted “, the 
tenant’s interest or the sporting”> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

96 In schedule 2, page 72, line 31, at end insert— 

<(  ) in subsection (6), for the words “immediately before title is granted to the crofting 
community body in pursuance of this section shall, on the recording of that title” 
there is substituted “or tenant’s interest immediately before— 

(a) title is granted to the crofting community body; or 

(b) the tenant’s interest is assigned to that body, 

 in pursuance of this section shall, on the recording of that title or assignment”; 

(  ) after subsection (7) there is inserted— 
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“(7A) Where such a security also burdens a tenant’s interest other than the tenant’s 
interest assigned to the crofting community body, the security shall not, by 
virtue of subsection(6) above, cease to burden that other interest.”; 

(  ) in subsection (8)— 

(i) after the word “owner” there is inserted “, or as the case may be to the 
tenant,”; and 

(ii) for the word “or” there is substituted “, tenant’s interest or sporting”; and 

(  ) in subsection (9), at the end there is added “or as the case may be to the tenant as 
consideration for the interest of the tenant over the land”> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

97 In schedule 2, page 72, leave out lines 34 to 36 and insert— 

<(i) for the words “sporting interests of a kind which is similar to the land” 
there is substituted “interests of a kind which is similar to the land, tenant’s 
interest”; and 

(ii) after the words “value of the land” there is inserted “, tenant’s interest”;>  

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

98 In schedule 2, page 72, line 38, leave out <real right> and insert <interest> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

99 In schedule 2, page 73, line 2, after <land> insert <or> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

100 In schedule 2, page 73, line 3, leave out <who holds the real right> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

101 In schedule 2, page 73, line 4, after first <the> insert <sporting> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

102 In schedule 2, page 73, line 5, leave out <real right> and insert <tenant’s interest or sporting> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

103 In schedule 2, page 73, line 6, leave out <, after the words “of the land” there is inserted “, real 
right”> and insert <— 
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(a) for the word “or”, where it first occurs, there is substituted “, tenant’s interest or 
sporting”; and 

(b) after the word “land”, where it occurs for the second time, there is inserted “, 
interest”;>

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

104 In schedule 2, page 73, leave out lines 8 to 13 and insert— 

<(i) for the word “or”, where it first occurs, there is substituted “, a tenant’s 
interest or sporting”; 

(ii) in paragraph (b), for the words “or interests, including” there is substituted 
“, a tenant’s interest or sporting interests, including (in the case of land or 
sporting interests)”; and 

(iii) in paragraph (c), for the word “or” there is substituted “, tenant’s interest or 
sporting”;>

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

105 In schedule 2, page 73, leave out lines 15 to 18 and insert <, for the word “or”, in each place it 
occurs, there is substituted “, a tenant’s interest or sporting”;> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

106 In schedule 2, page 73, leave out lines 20 to 24 and insert— 

<(i) for the words “person entitled to the” there is substituted “as the case may 
be the tenant, or the person entitled to the sporting”; 

(ii) for the word “or”, where it occurs for the second time, there is substituted 
“, tenant’s interest or sporting”; and 

(iii) after the word “land”, where it occurs for the third time, there is inserted “, 
interest”;>

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

107 In schedule 2, page 73, line 26, leave out from beginning to <right”> in line 28 and insert— 

<(i) for the words “person entitled to the” there is substituted “as the case may 
be the tenant, or the person entitled to the sporting”; 

(ii) for the word “or”, where it occurs for the second time, there is substituted 
“the tenant’s interest or the sporting”;>  

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

108 In schedule 2, page 73, leave out lines 29 to 34 and insert— 

<(h) for subsection (12) there is substituted— 
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“(12) The valuer shall, within the period set out in subsection (13) below, notify 
Ministers, the crofting community body and as the case may be the owner of 
the land, the tenant or the person entitled to the sporting interests, of the 
assessed value of the land, tenant’s interest or sporting interests.”.> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

109 In schedule 2, page 73, line 38, leave out <after the word “land” there is inserted “, the tenant”> 
and insert <for the words “or person entitled to the” there is substituted “, the tenant or the person 
entitled to the sporting”> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

110 In schedule 2, page 73, line 40, leave out <a real right> and insert <the interest> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

111 In schedule 2, page 74, line 4, leave out <real right> and insert <lease> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

112 In schedule 2, page 74, line 4, at end insert— 

<(  ) in subsection (4), after the word “land” there is inserted “or tenant’s interest”; and 

(  ) in subsection (6), after the word “land” there is inserted “which is the subject of 
the application (or as the case may be over which the tenancy has been created)”>  

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

113 In schedule 2, page 74, leave out lines 7 to 9 and insert— 

<(i) after the word “or”, where it first occurs, there is inserted “as the case may 
be the tenant or the”; and 

(ii) for the word “or”, where it occurs for the second time, there is substituted 
“, tenant’s interest or sporting”;> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

114 In schedule 2, page 74, line 10, leave out <“land” there is inserted “, real right”> and insert <“or” 
there is inserted “as the case may be of the tenant’s interest or the sporting”> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

115 In schedule 2, page 74, leave out lines 11 to 14 and insert— 

<(13) In section 95 (avoidance of disposal other than to crofting community)— 
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(a) for subsection (1) there is substituted— 

“(1) It is not competent for the owner of the land, or as the case may be the tenant 
or the person entitled to the sporting interests, to which an application under 
section 73 above relates— 

(a) to dispose of the land or sporting interests; or 

(b) to assign the tenant’s interest, 

 after the consent date to any person other than the crofting community body 
which made the application.”; and 

(b) in subsection (3), for the word “or”, where it occurs for the second time, there is 
substituted “, tenant’s interest or sporting”.> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

116 In schedule 2, page 74, line 16, leave out <, a real right over land> and insert <(or an interest 
created over land)> 

Section 45 

Ross Finnie 

117 In section 45, page 60, line 15, leave out <may amend or repeal any enactment; and if it does> 
and insert <, if it includes provision amending or repealing an enactment contained in an Act,> 

Schedule 3 

Ross Finnie 

118 In schedule 3, page 74, line 30, column 2, at end insert— 

 <In section 39, subsection (4).> 

Ross Finnie 

119 In schedule 3, page 74, leave out line 34 
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE 

EXTRACT FROM THE MINUTES 

33rd Meeting, 2006 (Session 2)

Wednesday 22 November 2006

Present:  

Sarah Boyack (Convener)  
Rob Gibson  
Maureen Macmillan 
Nora Radcliffe 
Elaine Smith 

Mr Ted Brocklebank  
Richard Lochhead  
Mr Alasdair Morrison  
Eleanor Scott (Deputy Convener) 

Also present: Rhona Brankin (Deputy Minister for Environment and Rural Development) 
and John Farquhar Munro. 

Crofting Reform etc. Bill: The Committee considered the Bill at Stage 2 (Day 2). 

The following amendments were agreed to (without division): 23, 24, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 163, 40, 41 and 42. 

The following amendments were disagreed to (by division)— 

            150 (For 3, Against 6, Abstentions 0) 
            157 (For 2, Against 7, Abstentions 0). 

Amendments 154, 143 and 149 were moved and, with the agreement of the Committee, 
withdrawn.

The following amendments were not moved: 3, 155, 156, 144, 145, 146, 147, 148, 151, 
158, 159, 160, 161 and 162. 

Sections 11, 12, 13, 14, 15, 16, 18, 19, 20, 21, 22, 23, 25, 26, 28, 29, 31 and 33 were 
agreed to without amendment. 

Sections 17, 24, 27, 30, 32 and 34 were agreed to as amended. 

The Committee ended consideration of the Bill for the day, section 34 having been 
agreed to.

60



3725  22 NOVEMBER 2006  3726 

Scottish Parliament 

Environment and Rural 
Development Committee 

Wednesday 22 November 2006 

[THE CONVENER opened the meeting at 10:05]

Point of Order 
The Convener (Sarah Boyack): I call the 

meeting to order and welcome members. 

Rob Gibson (Highlands and Islands) (SNP): 
On a point of order in relation to the Official Report 
of our previous meeting and further to the point of 
order that I raised when the words “All the fascists” 
were used by Alasdair Morrison in the committee, 
convener. At the time, you said that you did not 
hear the remark. It is in the Official Report. I think 
that it would be a good idea if the remark was 
withdrawn and an apology given to the members 
concerned. 

The Convener: I will consider the matter. I said 
last week that I did not hear it. I would like to 
consider the issue and seek advice from the 
clerks. We will come back to that. If you had given 
me notice of your point of order, Mr Gibson, I 
could have dealt with it before the meeting. I have 
not yet seen the Official Report of last week’s 
meeting. It would be a courtesy to allow me to 
consider the issue rather than to ask me to make 
an impromptu judgment. 

Richard Lochhead (Moray) (SNP): Further to 
the point of order, convener. As one of the 
members of the committee who was labelled a 
fascist by Alasdair Morrison, I think— 

The Convener: No, Richard. Stop. 

I have asked Rob Gibson not to push his point at 
the moment. I have taken note of it and will come 
back to the committee. I need to consider the 
issue. As I said last week, I did not hear the 
offending comment, and I have not seen the 
Official Report. I would like to consider the issue 
before I give my judgment to the committee. I do 
not think that that is unreasonable. 

Mr Alasdair Morrison (Western Isles) (Lab): 
Further to the point of order, convener. I make no 
apology for raising this. I am happy to discuss the 
issue at this time, but when we discuss it is 
obviously your call. The Official Report shows that 
the words were used but it does not demonstrate 
the context in which they were used. 

The Convener: I need to consider the issue. I 
will not have a debate on something that I did not 

hear said at last week’s meeting. With the 
committee’s permission, I will consider the point of 
order rather than make an impromptu judgment. If 
Rob Gibson had given me notice of his point of 
order, I would have been able to consider it 
beforehand and to give a judgment when he 
raised it. 

We will move on. First, I remind all members to 
switch their mobile phones and BlackBerrys to 
silent. Secondly, I have received apologies from 
Elaine Smith, who is stuck on the M8 on her way 
here. I do not know when she will arrive. 
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Crofting Reform etc Bill: Stage 2 

10:07 
The Convener: I welcome visiting members, 

members of the public and the press to the 
committee. I note that John Farquhar Munro is 
with us. 

We are considering stage 2 of the Crofting 
Reform etc Bill. I welcome the Deputy Minister for 
Environment and Rural Development, Rhona 
Brankin, and her officials. Everyone should have 
the paperwork in front of them: a copy of the bill as 
introduced; the second marshalled list of 
amendments, which was published on Monday; 
and the groupings of amendments. My target is to 
reach the end of section 34 by the end of today’s 
meeting. 

Sections 11 to 13 agreed to 

Section 14—Division of croft 

Amendment 3 not moved. 

Section 14 agreed to.  

Section 15—Subletting 
The Convener: Group 1 is on conditions for 

subletting and assignation. Amendment 154, in the 
name of Rob Gibson, is grouped with 
amendments 155 and 156. 

Rob Gibson: Amendment 154 would insert a 
new section 15(2A), which is detailed in 
amendment 155. 

The intention behind this group of amendments 
is to allow a distinction between the role of 
community landlords and that of the old-fashioned 
kind of crofting landlord. The community landlord 
is only beginning to be developed in terms of 
crofting law, and I believe that their involvement on 
behalf of their communities shows that they have a 
different role. 

I seek members’ support for the amendments, 
which would allow community bodies as defined in 
amendments 155 and 156, which deal with 
subletting and assignation respectively, to be 
consulted in the process in which the Crofters 
Commission is involved. By inserting proposed 
new subsections (2A) to (2C) into section 27, and 
proposed new subsections (1A) to (1C) into 
section 8, of the Crofters (Scotland) Act 1993, we 
would stress the importance of the role of 
community landlords. 

In South Uist, there is about to be an historic 
buyout of 850 crofts. Like all crofting estates, the 
new estate—of which 92.8 per cent of the land will 
be crofting land—will have to make a profit. It is 
important to the community that the system should 

work for the common good. Amendments 154, 155 
and 156 are merely enabling amendments: they 
would allow community landlords to be consulted 
but they would provide for no power of veto on 
decisions to do with subletting or assignation. 

I move amendment 154. 

Maureen Macmillan (Highlands and Islands) 
(Lab): I understand what Rob Gibson is getting at, 
but I have concerns about the amendments. He 
said that they are enabling amendments, but 
amendments 155 and 156 provided that 
“the Commission shall not give consent … unless they 
have received notification in writing from the community 
body that they have no objection” 

to the subletting or assignation. That looks like a 
power of veto over a subletting or assignation. 

Although I have great sympathy with the idea 
that community bodies should be fully engaged 
with the commission in decisions about who 
becomes a crofter through subletting or 
assignation, I am concerned that the approach 
that Rob Gibson proposes could be used to limit 
the kind of people who are accepted into the 
crofting community. For example, the provisions in 
amendments 154 to 156 could be used to ensure 
that only the relatives of people who are currently 
crofters could acquire crofting land under a 
subletting or assignation. Such an approach could 
create inward-looking crofting communities. 

The committee of inquiry on the future of crofting 
should consider the matter. We must strike the 
right balance between the needs of new crofting 
communities and the need for communities not to 
be too prescriptive about who can take on a croft 
under a subletting or assignation. 

Mr Morrison: I agree with Maureen Macmillan. 
Given the focused nature of the bill that we are 
now considering, I support her suggestion that the 
issue be considered by the committee of inquiry. 
The committee will have time to discuss that issue 
and many others properly and calmly, away from 
the frenetic atmosphere of the political forum. I will 
vote against Mr Gibson’s amendments. 

The Deputy Minister for Environment and 
Rural Development (Rhona Brankin): Sections 
15 and 16 seek to simplify and clarify the 1993 
act’s provisions on subletting and assignation 
respectively. Amendments 155 and 156 would 
give crofting community landlords more rights in 
relation to subletting and assignation than would 
be available to any other crofting landlord. The 
approach would be inequitable and it would 
disadvantage crofters whose landlord happened to 
be a crofting community body. The amendments 
could discourage crofters from supporting crofting 
community estate buyouts under the Land Reform 
(Scotland) Act 2003. Amendment 156 might also 
undermine a crofter’s fundamental right to assign 
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his croft. I ask the committee to reject 
amendments 154, 155 and 156. 

Rob Gibson: I listened to the debate and was 
interested to hear members call for the 
involvement of the committee of inquiry. At last 
week’s meeting, I tried to probe the scope of the 
inquiry. It would be good if the minister could give 
us an indication of its remit—I realise that she 
cannot do so now. 

The matters that I raised require delicate 
discussion, which should take place. My 
amendments were probing amendments, so I am 
prepared to withdraw amendment 154 on the 
condition that the matter will actually be discussed. 
The interests of community landlords are a new 
consideration. This is a developing area, and it 
must be taken seriously, not dismissed.  

10:15 
The Convener: You have said that you are 

prepared to withdraw amendment 154 on the 
understanding that the issue will be considered 
further by the committee of inquiry that the 
minister is setting up. I do not expect the minister 
to make a statement on the full range of issues 
that are to be discussed at that inquiry, but the 
committee is most keen for the matter to be raised 
in the course of that inquiry. It would be helpful if 
you could take that on board, minister. 

Rhona Brankin: Yes—sure.

Amendment 154, by agreement, withdrawn.  

Amendment 155 not moved. 

Section 15 agreed to.  

Section 16—Assignation  

Amendment 156 not moved.  

Section 16 agreed to.  

Section 17—Bequest of tenancy of croft  
The Convener: Group 2 is on bequest of 

tenancy. Amendment 23, in the name of the 
minister, is grouped with amendment 24.  

Rhona Brankin: Amendment 23 will simplify the 
transfer of a croft to a legatee on the death of a 
crofter. Section 17 will accelerate the recording of 
the new crofter in the register of crofts. The 
amendment relates to a legatee’s obligation, on 
accepting a bequest of a croft tenancy, to notify 
the landlord and copy the notice to the Crofters 
Commission. Failure to notify acceptance of a 
bequest timeously renders the bequest void. The 
initial four-month time limit—starting from the date 
of death of the crofter—for giving notice must be 
adhered to unless the legatee is prevented from 
doing so by some “unavoidable cause”, in which 

case there will be a further six months in which to 
do so. Amendment 23 emphasises that whether a 
cause is accepted to be “unavoidable” is a matter 
for the commission. 

The second subsection in amendment 23 is a 
technical provision to clarify that a legatee, as well 
as giving notice to the landlord within the further 
six-month period for notification, must copy that 
notice to the commission. Amendment 24 is a 
consequential amendment. 

I move amendment 23. 

The Convener: Are there any comments or 
issues that members wish to raise on the 
amendments?  

Nora Radcliffe (Gordon) (LD): It seems quite 
straightforward.

The Convener: Okay. If there are no views that 
members wish to express—apart from, “It seems 
quite straightforward,” by Nora Radcliffe—I 
suggest that the minister does not need to wind 
up.

Amendment 23 agreed to.  

Amendment 24 moved—[Rhona Brankin]—and 
agreed to.  

The Convener: Group 3 is on appeals to the 
Scottish Land Court. Amendment 25, in the name 
of the minister, is grouped with amendments 26, 
32 to 37 and 58 to 65. 

Rhona Brankin: These are technical 
amendments that are designed to improve the 
operation of the appeals mechanism. They set out 
a framework for the process of making appeals as 
well as the grounds on which appeals can be 
made. They create a process whereby the 
Crofters Commission can be guided to a correct 
decision by the Land Court, rather than the court 
substituting its decision for that of the commission.  

Members will recollect commenting on the 
appeals mechanism at stage 1, I think at the 
committee’s meeting in Inverness. There was a 
concern that a full review on the grounds of fact 
and law would be burdensome and could require 
the Land Court to repeat much of the work that 
had been done by the Crofters Commission.  

Since before stage 1, there has been detailed 
consultation with Lord McGhie, chairman of the 
Scottish Land Court, on the handling of appeals to 
the Land Court against commission decisions. The 
amendments in this group reflect the outcome of 
those discussions. The upshot is that appeals are 
to be on limited grounds. It is not considered that 
the Land Court should be an open review tribunal. 
Instead, the court is being empowered to 
supervise the decisions of the commission in a 
manner that allows it to consider fully whether the 
commission acted in accordance with the normal 
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rules of natural justice, reasonable discretion, 
evidence, and so on, in coming to its decision.  

In effect, if the court is satisfied that the 
commission has properly considered the matters 
before it and reached a decision within its 
legitimate area of discretion, the court will not 
interfere with that. I assure members of the 
committee that the outcome that we now have will 
provide an efficient system of appeal, which will 
ensure that costs should not get out of hand and 
which will deliver justice to crofters. 

Amendments 58, 59, 61, 62, 63 and 64 
introduce detailed grounds of appeal, thereby 
removing the possibility of open appeal, which 
would allow the case to be wholly revisited and 
freshly decided by the Land Court. The Land Court 
is not to be empowered to substitute its own 
decisions in cases properly considered and 
decided by the commission. That reflects the Land 
Court’s supervisory role, while acknowledging that 
decisions of the type under appeal primarily 
involve matters that are for the consideration and 
legitimate discretion of the commission. 

Amendment 60 introduces a power for the Land 
Court, after hearing an appeal, to remit a case 
back to the commission without directing the 
commission as to what to do. That is known as 
open remit. The commission would be able to 
decide how to proceed in light of the decision in 
the appeal. Amendment 60 recognises that the 
types of decision taken by the commission are 
generally matters for regulation by the commission 
rather than the Land Court, to which there is a 
limited rather than an open power of review. The 
court is to be empowered to supervise fully the 
decision making of the commission, without having 
the power to substitute its own views in relation to 
decisions properly taken by the commission. 

Amendment 26 introduces an open remit in 
relation to appeals regarding bequests of croft 
tenancy. Amendment 36 introduces open remit in 
appeals relating to decrofting decisions.  

Amendment 65 provides for stated case 
procedure to be the mechanism for appeals to the 
Land Court against commission decisions. Stated 
case procedure means that the commission is 
required to provide a statement of the facts that 
have been established and the reasons for the 
decision. The commission would also set out the 
questions on which the court’s opinion is sought, 
which would be based mainly on the grounds for 
appeal intimated by the appellant. The parties to 
the appeal and the commission must prepare and 
adjust the stated case before it is submitted to the 
Land Court, and the process needs to be 
regulated so that each party knows what is 
required. The first part of amendment 65 
empowers the commission to take the steps 
necessary, for its part, to state a case and to 

prescribe procedures that must be followed by 
others—for example, the appellant—in relation to 
the preparation of the case. The second part of the 
amendment clarifies that the commission may be 
a party to an appeal or a reference to the Land 
Court.

Amendment 25 provides for appeal by stated 
case following a decision of the commission on an 
objection to a legatee becoming the tenant of a 
croft under a bequest. The general grounds of 
appeal, as proposed in amendment 59, would be 
available.  

Amendment 32 makes similar provision in 
relation to a decision of the commission to 
reorganise a township, or to a decision on a 
reorganisation scheme. Amendment 35 does the 
same in relation to commission decisions on 
decrofting in the case of resumption or vacancy of 
a croft. The second part of amendment 35 
provides that appeals against decrofting directions 
also include appeals against decisions to modify 
conditions attached to decrofting decisions. 

Amendment 33 is associated with amendment  
32 and clarifies that the general grounds of appeal 
are to be construed so as to apply to a 
reorganisation scheme and the preparation of 
such a scheme. Amendment 34 corrects an 
inaccurate cross-reference. Amendment 37 
removes the provision that gives the Land Court 
discretion to hear evidence in appeals relating to 
decrofting. It is now considered that that is best left 
to the Land Court to regulate, by way of rules if 
necessary. I ask the committee to accept the 
amendments. 

I move amendment 25. 

The Convener: This is one of the issues that we 
discussed when we took evidence on the bill. 
Members were concerned that we could move to a 
position in which almost any commission decision 
could be reviewed automatically. I am grateful to 
the minister for reconsidering the issue and 
coming up with more clearly specified occasions 
on which it will be possible to appeal. For the 
provision to operate effectively, it would be useful 
to translate it into a leaflet or information note, so 
that people understand what is allowed. It is one of 
the provisions in the bill that will be worth 
monitoring. However, it is good that the 
amendments have been lodged, as they are an 
improvement on the bill as drafted. 

Maureen Macmillan: I agree. There was a 
feeling that the quasi-judicial role of the 
commission was becoming almost redundant, 
because anything could be appealed to the Land 
Court. I am pleased to see the amendments, as 
they indicate that appeals will be limited to specific 
areas. 

Amendment 25 agreed to. 
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Amendment 26 moved—[Rhona Brankin]—and 
agreed to. 

The Convener: Group 4 is on market value. 
Amendment 27, in the name of Alasdair Morrison, 
is grouped with amendment 28. 

Mr Morrison: Amendment 27 removes the 
provision for tenancies of deceased crofters to be 
valued at market value. Amendment 28 removes 
the provisions that regulate the setting of market 
value by the Land Court, failing agreement 
between executor and legatee. Members will recall 
that, when we took evidence on the bill, the 
reference to market value proved hugely 
problematic and resulted in general confusion and 
suspicion. That is why I urge the Executive to 
consider accepting amendment 27.  

Reference has already been made to the 
committee of inquiry on the future of crofting. I 
urge the minister to reflect calmly—as she is 
doing—on the remit and membership of that 
committee. She should not be bounced into 
prescribing the committee’s remit and membership 
hastily. I am not trying to be prescriptive, but I 
respectfully urge her to consider asking the 
committee to look at market value, which was 
hugely problematic at stage 1 and led to general 
confusion. 

I move amendment 27. 

Maureen Macmillan: I support Alasdair 
Morrison’s amendments. The words “market 
value” are especially problematic for many crofting 
communities. If they are removed from the bill 
today, we will hear a great cheer go up from 
crofting communities in the Highlands. I hope that 
the minister will accept the amendments. 

Rob Gibson: I am very much minded to support 
the amendments. However, I am interested in 
hearing what the minister has to say about the 
evidence that was given by Derek Flyn, the 
crofting lawyer, who said that the market value will 
be established in all circumstances, one way or 
another. When the minister appeared before the 
committee in Inverness, we had the opportunity to 
discuss the matter with her, and it seemed to me 
that the Government agrees that market value will 
always be established. There is a question that 
must be answered. It is absolutely unjust that the 
carer of a crofter who is removed to hospital and is 
no longer capable of making decisions must 
establish the market value of the croft to pay for 
care of the crofter. That is the sort of question to 
which the crofting community want an answer. 
Given that crofting lawyers say that market value 
will always win out, how can we resolve the 
dilemma? Will amendments 27 and 28 change the 
situation? 

10:30 
Rhona Brankin: On market value, the original 

reason for amending section 10 of the 1993 act 
was to end the practice of croft tenancies being 
undervalued in executries. The result of that 
practice was that less residue was available for 
some beneficiaries or creditors of the deceased 
crofter. I am well aware of the discussions about 
the use of market value and the concern about the 
potential wider implications. That is why I am more 
than happy to accept Alasdair Morrison’s 
amendments. I am sure that the committee of 
inquiry will consider the issue further. 

Mr Morrison: I will press amendment 27 and I 
am comforted by the fact that the minister said that 
she is sure that the committee of inquiry will 
consider the issue. 

Amendment 27 agreed to. 

Amendment 28 moved—[Mr Alasdair 
Morrison]—and agreed to. 

Section 17, as amended, agreed to. 

Sections 18 to 22 agreed to. 

Section 23—Access to croft 
The Convener: Group 5 is on access to crofts. 

Amendment 143, in the name of Maureen 
Macmillan, is grouped with amendments 144 to 
148. 

Maureen Macmillan: Section 23 gives a crofter 
the right to make an application to the Land Court 
to be granted access over a neighbouring croft, if 
that croft is owned by his landlord. It has been 
pointed out to us that the provision is narrow. A lot 
of disputes about access are between crofters, 
and adjoining crofts might not have the same 
landlord. If a crofter buys his croft, he is the 
landlord. It seems reasonable that there should be 
some mechanism for a crofter to go to the Land 
Court to get right of access over a neighbouring 
croft, regardless of whether it is owned by the 
same landlord. I ask the minister to consider 
accepting my amendment, or to assure me that 
she will consider whether the criteria can be 
broadened out to cover crofts that have different 
landlords.

I move amendment 143. 

Rhona Brankin: A consequence of amendment 
143 might be that the valuable provisions in 
section 23 would not stand up to legal challenge. 
Under section 23, if a crofter requires access to 
their croft from a public road and it is reasonable 
for access to be taken through land owned by their 
landlord—which would of course include land 
tenanted by crofters with the same landlord as the 
applicant—they can apply to the Land Court to 
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require their landlord to make access to their croft 
available. 

Crofts are or can become isolated from public 
roads for various reasons. Without access to a 
public road, a croft can be unworkable. Section 23 
will provide a remedy in such situations to ensure 
that crofts can be worked. 

Amendment 143 attempts to give crofters the 
right to secure access to their croft over any land 
through application to the Land Court, regardless 
of whether the owner of that land has any crofting 
landlord relationship with the crofter. The 
amendment would affect the property rights of 
landowners whose land simply happened to adjoin 
croft land and who had no connection with the 
affected crofter. I do not think that such 
interference is necessary or justifiable. In any 
case, it would be open to crofters to negotiate 
access with such persons. I understand the intent 
behind the amendment, but it would risk damaging 
the clear provisions in section 23, which will be 
beneficial to crofters and will provide necessary 
safeguards for landlords. 

I urge Maureen Macmillan not to press her 
amendments. I would be happy to meet her to 
discuss matters, as fundamental property rights 
issues are involved. I do not know whether 
anything further can be done; the area of law in 
question is complex. I know that the issue 
concerns her. 

Maureen Macmillan: I recognise that 
amendment 143 might have been drawn too 
widely. I am happy not to press it if I can discuss 
with the minister how section 23 might provide 
comfort to crofters who cannot get access to their 
croft because an adjoining croft, which previously 
had the same landlord, has been bought by a 
different landlord, who may be a crofter. 

Amendment 143, by agreement, withdrawn. 

Amendments 144 to 148 not moved. 

Section 23 agreed to. 

Section 24—Reorganisation schemes 
The Convener: Group 6 is on reorganisation 

schemes. Amendment 29, in the name of the 
minister, is grouped with amendments 30, 31 and 
118. 

Rhona Brankin: The amendments in the group 
will simplify the provisions in the bill relating to 
reorganisation schemes by eliminating potential 
obstacles to such schemes. Crofters have been 
increasingly eager to pursue reorganisation 
schemes in recent years; the provisions will assist 
such schemes. 

The current provision in the 1993 act constrains 
the Land Court in fixing rents for crofts that have 

been formed under a reorganisation scheme. That 
is because the Land Court must apportion and fix 
the rents for the new crofts so as not to exceed the 
aggregate of rents of crofts that were on the same 
land pre-reorganisation. However, that does not 
take account of the fact that existing rents might 
be hopelessly out of date. It should be possible for 
the Land Court to fix rents fairly without the 
constraint that the current provision imposes. 

Combined with section 39(5) of the 1993 act, 
which provides that rents fixed by the Land Court 
must remain in place for seven years, except by 
agreement of landlord and crofter, the current 
provision creates inflexibility with regard to 
aggregate rent levels that might encourage 
landlords to resist reorganisations unnecessarily. 
Amendment 118 seeks to remove that constraint. 

Section 38A(1) of the 1993 act provides for a 
right of appeal against a commission decision to 
reorganise a township or against a reorganisation 
scheme. However, we require to extend the 
provision to include owners of other land included 
in a reorganisation scheme. The land in question, 
which will be in the vicinity of a township, is not 
otherwise covered by the 1993 act and may be 
included with the consent of the Scottish ministers 
if the Crofters Commission believes that it should 
be used for the enlargement of crofts in the 
township or enlargement of a common grazing 
used by the township. Accordingly, amendment 30 
seeks to extend the right of appeal to the Land 
Court to anyone who owns such land. 

Amendment 29 seeks to include owners of land 
of the type that I have just described, and any 
occupiers, in the list of persons to receive the 
necessary intimations and opportunities for 
comment in relation to the preparation of a 
reorganisation scheme and notification of any 
modification of an adopted scheme that is 
subsequently made by the Land Court. 

Amendment 31 is a drafting amendment and is 
consequential to amendment 30. 

I move amendment 29 and ask the committee to 
support the other amendments in the group. 

Amendment 29 agreed to. 

Amendments 30 to 33 moved—[Rhona 
Brankin]—and agreed to. 

Section 24, as amended, agreed to. 

Section 25 agreed to. 

Section 26—Resumption and reversion 

The Convener: Group 7 is on granting approval 
for resumption or decrofting. Amendment 149, in 
the name of John Farquhar Munro, is grouped with 
amendments 150 and 151. 
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John Farquhar Munro (Ross, Skye and 
Inverness West) (LD): Good morning. I want to 
make what might seem like a strange request right 
at the outset. I do not want to move amendment 
149, but— 

The Convener: Mr Munro, you must move 
amendment 149 if you want to have a debate on 
all the amendments in the group. If you wish to 
withdraw the amendment subsequently, we will 
consider your request. 

John Farquhar Munro: Okay. In that case, I will 
move amendment 149. 

I have lodged this group of amendments to 
protect croft ground from what has been 
happening in the crofting counties. Large swathes 
of croft territory have been removed from 
agricultural use and have been developed in ways 
that most people view as detrimental to the 
crofting way of life, and I hope that these 
amendments will help us to resolve that situation. 

With the current legislation, the Land Court has 
taken the view that if a local authority has granted 
planning consent for a development on a croft, it 
has little opportunity to object to or oppose that 
decision. Instead, it feels that it is up to the 
Crofters Commission to recroft the land. By 
lodging this group of amendments, I seek to 
counter such a suggestion by ensuring that the 
Land Court is the ultimate arbiter in all applications 
affecting croft agricultural land and common 
grazings for which planning consent has been 
sought and given. After all, it has been tasked with 
governing what happens on croft land.  

No matter what application comes forward, 
approval by the local planning authority should not 
be the determining factor—that should be the 
Land Court’s decision. If the Land Court decides 
that the approval given by the local authority would 
be detrimental to the crofting way of life or the 
crofting community, its decision should be the 
paramount and ultimate one. 

I move amendment 149. 

10:45 
Maureen Macmillan: I have great sympathy 

with what John Farquhar Munro wants to do. We 
are all aware of the circumstances to which he 
refers. 

The minister may be able to tell us, but I do not 
know whether the granting of planning permission 
is a democratic process that shows that people 
think that the suggested use would be a 
reasonable use of the land in question. It would be 
better if the commission and crofting communities 
had input from the start of the planning process 
and through the local plan in deciding where it is 
appropriate to build houses. 

I understand where John Farquhar Munro is 
coming from, because we perhaps need a 
backstop, but I am not sure whether his 
amendments would provide one. 

The Convener: We tested the issue more than 
once when we were taking evidence. The Taynuilt 
case was mentioned in particular, but people 
talked about other circumstances as well. We 
need clarity about the consultation process. We 
need to know who should be involved and when 
the right time is for both the Crofters Commission 
and individuals to have their views heard about 
whether land should be decrofted, how it should 
be developed and whether crofting is appropriate.  

Whether the area in question is existing crofting 
land or could be used for crofting, the discussion 
should probably take place during the planning 
process, but the key point is that the system 
should be clear. I am glad that John Farquhar 
Munro lodged amendment 149 so that we could 
get the issue on the agenda. It is clearly a 
concern. 

For the record, will the minister set out how she 
sees the system working? As a committee, we felt 
that the Crofters Commission was not sufficiently 
engaged because people raised issues with us 
about it. It is perhaps a question of the minister 
setting out on the record that, although she 
expects the commission to take an active interest, 
there is also a role for the community through the 
local plan process. Obviously, individuals will still 
have a right to comment on individual applications. 

We need clarity about how the system will work. 
People need to know when they can make their 
views known and when the Crofters Commission 
will be expected to engage with local planning 
authorities, so that the boat is not missed and 
good land that could be used for crofting does not 
disappear. 

Rhona Brankin: There are problems with the 
amendments, although I understand the 
committee’s concerns and what John Farquhar 
Munro is trying to do. 

Amendments 150 and 151 are founded on the 
mistaken view that the granting of planning 
permission is used to determine whether a 
development is for a reasonable purpose. The 
existence of planning permission is normally 
deemed to be evidence that a development relates 
to the public interest and will be permitted by the 
planning authority. If a development does not 
comply with the statutory local plan and is not in 
the public interest, planning permission will not be 
granted.

Section 20(1) of the Crofters (Scotland) Act 
1993 requires that the Land Court should consent 
to resumption for a reasonable purpose, having 
relation to the good of the croft or the estate or to 
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the public interest. If planning permission had 
been granted, it would be extremely difficult to 
argue that the resumption or decrofting would not 
have relation to the public interest. The 
amendments would achieve nothing and would 
raise false expectations. Even when planning 
permission had been granted, a resumption or 
decrofting application could be refused. 

I understand the intention behind John Farquhar 
Munro’s amendments, which seek to constrain 
what is deemed unnecessary development on 
croft land. However, if the amendments achieved 
what they intended, they would risk obstructing 
potentially worthwhile developments, including 
affordable housing developments in crofting 
communities. Therefore, I ask the committee to 
reject the amendments. 

As I have said, I acknowledge the concern. The 
committee has been in touch with the Minister for 
Communities, and I have contacted the minister 
again on the committee’s behalf to get an up-to-
date position. I have not yet got that information, 
but my understanding is the same as the 
committee’s, that there is a commitment to look at 
the matter with a view to the Crofters Commission 
becoming a statutory consultee. It is important to 
ensure that the Crofters Commission is engaged, 
as it is engaged with some communities at the 
moment, in considering the challenging issues 
around the use of croft land for affordable housing 
developments. That seems to be the correct way 
in which to make progress on the issue. Given that 
consideration of the Planning etc (Scotland) Bill 
has concluded, there will be discussion about how 
the Minister for Communities does that, in which I 
imagine members of the committee will want to be 
engaged. 

John Farquhar Munro: As I mentioned last 
week, I am impressed by the committee’s 
understanding of the complex law on crofting. In 
response to previous representations that I made 
to the committee, I received a degree of comfort 
from the committee and the minister that, where 
development was proposed on croft land, the local 
authority would ensure that the Crofters 
Commission was a statutory consultee. That issue 
has not yet been confirmed, but I understand from 
the minister’s comments that we will see 
something in that regard. That is to be welcomed. 

My amendments would ensure that all proposals 
for developments on croft land would be submitted 
to the Crofters Commission for its ultimate 
approval. That is reasonable in the circumstances. 
We place great emphasis on the fact that we have 
a Crofters Commission that was legally 
established to govern and oversee all issues 
relating to crofting. I see no reason why it should 
not be included officially in the bill to ensure that 

the process that I have described continues and is 
safeguarded in the future. 

As I said at the outset, I seek to withdraw 
amendment 149, but it is my intention to move the 
other amendments. 

Amendment 149, by agreement, withdrawn. 

Amendment 150 moved—[John Farquhar 
Munro].

The Convener: The question is, that 
amendment 150 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Gibson, Rob (Highlands and Islands) (SNP) 
Lochhead, Richard (Moray) (SNP) 
Scott, Eleanor (Highlands and Islands) (Green) 

AGAINST

Boyack, Sarah (Edinburgh Central) (Lab) 
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con) 
Macmillan, Maureen (Highlands and Islands) (Lab) 
Morrison, Mr Alasdair (Western Isles) (Lab) 
Radcliffe, Nora (Gordon) (LD) 
Smith, Elaine (Coatbridge and Chryston) (Lab) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 150 disagreed to. 

Section 26 agreed to. 

Section 27—Decrofting 

Amendment 151 not moved. 

Amendments 34 to 37 moved—[Rhona 
Brankin]—and agreed to. 

Section 27, as amended, agreed to. 

Sections 28 and 29 agreed to. 

Section 30—Use of common grazing 
The Convener: Group 8 is on the use of 

common grazing. Amendment 38, in the name of 
the minister, is grouped with amendments 158 to 
163. 

Rhona Brankin: Section 30 covers the use of 
common grazings, in particular, for forestry 
purposes. The subsection that is being amended 
affords exclusive economic and recreational use to 
the crofters. We want to ensure that the proposals 
in the bill do not conflict with the general right of 
access in the Land Reform (Scotland) Act 2003. 
Amendment 38 will achieve that aim. 

I thank Ted Brocklebank for lodging his 
amendments and creating an opportunity to 
discuss section 30. There has been considerable 
misunderstanding of the purpose and implications 
of the section. In the light of some of the more 
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inaccurate comment, it is not surprising that some 
owners are concerned. This is not a backdoor 
route to crofting community control of the owner’s 
interest in common grazings. It remains the case 
that, if crofting communities want to have control 
of common grazings, the only option is to buy the 
owner’s interest. The provisions of the Land 
Reform (Scotland) Act 2003 make that possible in 
every case. 

No one will use the provision to build houses or 
wind farms on grazings, as the owner’s rights—
including the right to resume—will persist. This is 
about facilitating new uses that would not be 
detrimental to existing uses by the graziers or the 
owner. Such uses might involve, for example, 
keeping stock away from areas for part of the year 
to ensure that wild fruits or herbs could be 
harvested by crofters without contamination; 
setting aside an area as a bull park; or growing 
biomass. The question of restoration, remediation 
or compensation for loss of value that amendment 
162 seeks to address should not arise in most 
cases. When it does, it can and ought to be 
addressed by the existing provision in proposed 
new section 50B(9) of the 1993 act, which permits 
the Crofters Commission to set conditions when it 
approves an application. 

Amendments 158 and 160 seek to make explicit 
the right of an owner to object to a proposal. 
Although I consider that an owner could take the 
opportunity, as a consultee on a proposal under 
the bill as proposed, to state an objection, I am 
happy to look again at these provisions for stage 3 
with a view to stating expressly the right to object. 
The commission would consider a reasonable 
objection in deciding whether to approve or reject 
a proposal or to approve a proposal subject to 
conditions.

Amendment 160 seeks to repeat the 
requirements of proposed new subsection 50B(2) 
of the 1993 act so as to apply those to the Crofters 
Commission. That may reflect a misunderstanding 
over the drafting of section 30. I am in absolutely 
no doubt that, in deciding whether to approve an 
application, the commission will be required to 
satisfy itself that the requirements of that 
subsection are met. That part of amendment 160 
is, therefore, unnecessary. I also say, for the 
avoidance of doubt, that a commission decision on 
an application under proposed new section 50B of 
the 1993 act will be subject to appeal to the 
Scottish Land Court and that compliance with the 
requirement in proposed new section 50B(2) could 
be considered in such an appeal. 

Amendment 159 seeks to remove discretion 
from the Crofters Commission to decide whether 
to review the implementation of a proposal. I think 
that it is crucial that the commission has discretion 
in deciding whether to undertake a review; 

otherwise, the provision could be used in a 
vexatious fashion—for example, in repeated calls 
on the commission to review a proposal in a short 
period and without new or adequate grounds for 
such a review. The existing wording will ensure 
that the commission will conduct a review where 
that is necessary. The commission is bound to 
meet its general duty, which is specified in section 
2 of the 1993 act, to keep under review all matters 
relating to crofts and crofting conditions. A refusal, 
without good reason, to conduct a review of an 
approval where there is specific provision for 
review would be a breach of that duty. 

Amendment 163 is consequential on Executive 
amendment 10, which was debated last week, 
when the committee agreed to leave out section 2. 
Amendment 163 should have been lodged along 
with last week’s amendments but was missed 
because of an oversight, for which I apologise. I 
ask the committee to support amendments 163 
and 38 and to resist the amendments in Ted 
Brocklebank’s name. 

I move amendment 38. 

11:00 
Mr Ted Brocklebank (Mid Scotland and Fife) 

(Con): I heard what the minister said and I am 
happy that she appears to be taking on board 
some of my fears. As the committee is aware, 
crofters may use common grazings for agricultural 
purposes, for peat cutting and—with the landlord’s 
agreement—for crofter forestry. Other activities or 
developments, such as wind turbines, phone 
masts or buildings, are classified as development 
and are dealt with by an agreement between the 
landlord and the crofter or by resumption by the 
landlord, with proceeds divided evenly between 
both parties. 

Such arrangements are excellent examples of 
how landlords and crofters are working together 
for mutual benefit throughout the crofting counties. 
I still contend that that could be about to change if 
section 30 is agreed to as introduced. The 
principle of enabling crofters to instigate 
alternative uses of common grazings may be 
laudable, but as I understand the bill, it totally 
ignores landlord agreement and partnership 
working. The bill also threatens the current 50:50 
split of proceeds and may fatally undermine the 
principle of co-operation between landowners and 
crofters, which should be nurtured rather than 
impaired. 

My amendments 158 and 160 would ensure that 
once a crofter’s application for an alternative use 
of common grazings had been approved by a 
grazings committee, the commission would have a 
duty to seek the landowner’s agreement for the 
alternative use. In reaching its decision, the 
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commission would have to have regard to whether 
the proposal would be detrimental to the current 
use of the rest of the common grazings and/or the 
landlord’s interests. 

Amendment 159 would ensure that, if asked to 
do so by the owner or the grazings committee, the 
commission was obliged, rather than merely 
enabled, to review its decision or to change the 
conditions that were attached to a decision. 

Amendments 161 and 162 relate to my other 
amendments in the group and are intended to 
constitute a probing mechanism. I hope that the 
minister will offer further assurances, because I 
believe that a gap exists in the bill. If an alternative 
use is begun on land but the approval is revoked, 
who will pay for the land to be restored to its 
original state? It would be unfair to place the entire 
cost on the owner, who, under the bill as it stands, 
need not have agreed to the change of use. I 
believe that the solution goes back to my other 
amendments and reinforces the importance of 
conducting all changes of use with the co-
operation of crofters and owners. Before I decide 
whether to move my amendments, I wonder 
whether the minister can give me further 
enlightenment. 

Rob Gibson: The vexed question of whether we 
want crofter development to be in the lead is one 
of the issues that the bill is about. The bill tries to 
get crofters into a more entrepreneurial mood to 
use their land to generate more income for them 
and their families. The arrangements under which 
crofting has existed need to be developed to allow 
that to happen. 

I would not like to think that major developments 
that a landlord initiated on common grazings 
would take precedence over crofters’ interests. An 
interesting case that affected how compensation is 
paid or not paid to a landlord when development 
by a crofter takes place is known as the 
Kinlochewe judgment. 

It is quite obvious to me that if we are 
reasserting the interests of the landowner over 
those of the crofter, the idea of a crofting 
community is being challenged by Ted 
Brocklebank’s amendments and I oppose them. 

Rhona Brankin: I reiterate that I think there has 
been considerable misunderstanding of the 
purpose and implications of section 30. I say to 
Ted Brocklebank that I am satisfied that 
amendment 38 will mean that section 30 will be 
useful in allowing crofters to develop land. I have 
nothing else to add, but I ask members to reject 
Ted Brocklebank’s amendments. 

Amendment 38 agreed to. 

The Convener: Amendment 158, in the name of 
Ted Brocklebank, was debated with amendment 

38. Do you wish to move amendment 158, Mr 
Brocklebank? 

Mr Brocklebank: First, I reject Rob Gibson’s 
thought that amendment 158 would mean 
imposing the role of the landlords on the crofters. 
The amendment does not mean that if the owner 
refuses to agree to the proposal, the development 
cannot go ahead. It simply means that crofters and 
owners will be expected to work together to 
achieve a satisfactory outcome. In no way is it 
intended to stifle the alternative use of land on the 
part of crofters. 

Additionally, I ask the minister whether the 
implications of the European convention on human 
rights—

The Convener: You are meant to be winding 
up, Ted. I do not want to reopen the debate. 

Mr Brocklebank: Fair enough. I will not press 
the amendment, but I will take advice and I retain 
the right to bring the issue back at stage 3. 

Amendment 158 not moved. 

Amendment 39 moved—[Rhona Brankin]—and 
agreed to. 

Amendments 159 to 162 not moved. 

Section 30, as amended, agreed to. 

Section 31 agreed to. 

Section 32—Contravention of, or failure to 
comply with, common grazings regulations 

Amendment 163 moved—[Rhona Brankin]—and 
agreed to. 

Section 32, as amended, agreed to. 

Section 33 agreed to. 

After section 33 
The Convener: Group 9 is on complaints and 

the grazings committee. Amendment 157, in the 
name of Rob Gibson, is the only amendment in 
the group. 

Rob Gibson: Amendment 157 is an attempt to 
clarify a situation that is not clear at the moment. 
There are 750 grazings committees around the 
crofting counties. Many of the committees work 
perfectly well within their rules of operation. 
However, one hears of problems for individual 
crofters in many places due to circumstances of 
which I will give three brief examples.

The first example arises when a grazings 
committee is down to two members, one of whom 
has three shares, and another two. Controversial 
decisions could never be taken on behalf of the 
person with two shares. Secondly, there could be 
a grazings committee on which none of the 
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shareholders bar one has any animals, nor wants 
to have any on their grazings. That one person 
could be outvoted. Thirdly, issues could arise 
relating to the management style of the grazings 
clerks or to favouritism towards certain 
shareholders rather than others. There are many 
other potential situations. 

I have been in contact with the Crofters 
Commission and I was told that, if a crofter makes 
a complaint about the activities of a grazings 
committee to the commission, it can be 
investigated. However, I have failed to find any 
formal means whereby a crofter can make a 
complaint to the Crofters Commission and have it 
explored to a resolution. That is why I feel that 
something is missing from the bill and that the 
provisions in amendment 157 should be included 
in it. The amendment is not about frivolous, 
vexatious or unreasonable remarks made by an 
individual about a crofter on common grazing. It is 
written in a form that would allow the process to be 
carried out on the record and would allow what 
seems to me to be an anomaly in how grazings 
committees work to be covered by the bill. That 
would give the Crofters Commission a say in 
sorting out any particular problems. 

I move amendment 157. 

Rhona Brankin: Amendment 157 would create 
a mechanism by which a crofter who felt that he 
had cause for complaint against his grazings 
committee could circumvent the established 
democratic procedures of the grazings committee 
and grazings regulations to complain about the 
committee to the Crofters Commission. The 
Crofters (Scotland) Act 1993 contains provisions 
for establishing democratically elected grazings 
committees and democratically agreed grazings 
regulations. Section 32 strengthens grazings 
committees and regulations by making provisions 
for the suspension or termination of a crofter’s 
grazings shares if he fails to comply with the 
regulations. 

For those provisions to work, it will be necessary 
for the committees and regulations to be managed 
effectively. Creating a mechanism to circumvent 
the committee and to complain directly to the 
commission would undermine committees and 
discourage them from trying to resolve difficulties 
and maintain and manage the grazings 
regulations. 

There is already a mechanism, under section 
47(8) of the 1993 act, to deal with cases of 
significant failure by a grazings committee. That 
allows the Crofters Commission to remove the 
members or clerk of a grazings committee. Making 
use of that provision would be a drastic step, 
however, which would be unlikely to engender 
long-term co-operation between grazings 
shareholders. 

In essence, amendment 157 cuts across the 
long-established and democratic approach to 
managing common grazings. That can be a 
difficult area, but I would not want one or two 
specific difficulties to undermine what we think is 
an important democratic process. 

Rob Gibson: I have listened to the minister. I 
think that it is an anomaly in the law that a means 
of redress such as that which I have described is 
not open to crofters. There are anomalies in the 
several examples that I gave. A mechanism 
whereby crofters can raise issues should the 
grazings committee system not be working ought 
to feature in the bill. The nuclear option of 
removing a grazings committee is something that 
all of us would object to as being way over the top. 
My amendment 157, which would insert a new 
section entitled “Complaint as respects grazings 
committee”, would allow for people to get drawn 
up before things reached that stage and without 
threatening the grazings committee system. I 
intend to press the amendment. 

11:15 
The Convener: The question is, that 

amendment 157 be agreed to. Are we agreed? 

Members: No.

The Convener: There will be a division. 
FOR

Gibson, Rob (Highlands and Islands) (SNP) 
Lochhead, Richard (Moray) (SNP) 

AGAINST

Boyack, Sarah (Edinburgh Central) (Lab) 
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con) 
Macmillan, Maureen (Highlands and Islands) (Lab) 
Morrison, Mr Alasdair (Western Isles) (Lab) 
Radcliffe, Nora (Gordon) (LD) 
Scott, Eleanor (Highlands and Islands) (Green)  
Smith, Elaine (Coatbridge and Chryston) (Lab) 

The Convener: The result of the division is: For 
2, Against 7, Abstentions 0. 

Amendment 157 disagreed to. 

Section 34—Schemes for development 
The Convener: Group 10 is on schemes for 

development. Amendment 40, in the name of the 
minister, is grouped with amendments 41 and 42.  

Rhona Brankin: Amendment 41 relates to an 
application by a landlord or owner, or a person on 
their behalf, to develop croft land or common 
grazings in accordance with a scheme for 
development. It clarifies that written objections 
may be made by the commission or by another 
interested party only on the grounds that will be 
inserted by amendment 42. It is preferable to have 
clear statutory grounds for objection to proposals 
to develop croft land or common grazings in 
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accordance with a scheme for development, rather 
than open grounds, which could generate 
irrelevant or frivolous objections. Amendment 42 
sets out those grounds. An objector must give 
reasons explaining why it is believed that one or 
more of those grounds exists. Amendment 40 will 
ensure consistency with terminology in other 
provisions. 

I move amendment 40. 

Amendment 40 agreed to. 

Amendments 41 and 42 moved—[Rhona 
Brankin]—and agreed to. 

Section 34, as amended, agreed to. 

The Convener: The rest of the marshalled list is 
beyond the point at which the committee agreed to 
stop, so we have reached the end of our stage 2 
proceedings for today. 

I return to the point that Rob Gibson made at the 
start of the meeting, to put my comments on the 
record. Paragraph 9.2.5 of the code of conduct for 
MSPs obliges all members to treat one another 
“with courtesy and respect”. I remind members 
that they are expected to do that in committee 
proceedings. I have read the Official Report of the 
meeting in question, and I regret any falling short 
of that expected standard. However, points have 
been made articulately on the record and I now 
consider the matter closed. I refer members to 
paragraph 9.2.5 of the code. 

It does not help me to conduct proceedings 
when members have private, off-agenda 
conversations. That is particularly difficult when we 
are dealing with stage 2 proceedings, as we are 
today, as I must try to ensure that everybody 
knows where we are. That is my view on the 
matter.

I aim to complete stage 2 proceedings at our 
next meeting on 29 November. Amendments to all 
the remaining sections of the bill—sections 35 to 
47, including schedules 2 and 3—should be 
lodged with the clerks by 12 noon on Friday 24 
November. 

I thank the minister and her officials for their 
assistance. 

11:19 
Meeting suspended until 11:22 and thereafter 

continued in private until 12:36. 

72



Crofting Reform etc. Bill 

3rd Marshalled List of Amendments for Stage 2 

The Bill will be considered in the following order— 

Section 1 
Sections 2 to 43 

Sections 44 to 46 
Section 47 

Schedule 1 
Schedule 2 
Schedule 3 
Long Title 

Amendments marked * are new (including manuscript amendments) or have been altered.  

Section 35 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

43 In section 35, page 54, line 25, leave out <not> and insert <neither> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

44 In section 35, page 54, line 26, at end insert <nor> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

45 In section 35, page 54, line 27, leave out from <or> to end of line 28 

Mr Ted Brocklebank 

164 In section 35, page 54, line 29, after <created> insert <only> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

46 In section 35, page 54, line 29, leave out <eligible croft land> and insert <land which is eligible 
croft land (the land over which the tenancy has been created being in this section referred to as 
the “tenanted land”)>  

Mr Ted Brocklebank 

165 In section 35, page 54, line 29, at end insert <; and 

(  ) the tenancy was created wholly or mainly to prevent the crofting 
community body purchasing (by virtue of any provision of this Part other 
than this section) any interest in the land granted under the tenancy.> 
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Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

47 In section 35, page 54, line 31, leave out <real right of the tenant over that> and insert <interest of 
the tenant over the tenanted> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

48 In section 35, page 54, line 36, leave out <the eligible croft land> and insert <eligible croft land 
any part of which is part of the tenanted land (any such eligible croft land being in this section 
referred to as the “principal subjects”)> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

49 In section 35, page 54, line 37, at beginning insert <if the conditions set out in subsection (3) 
below are met,> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

50 In section 35, page 55, line 1, leave out <Such an application may be made during the relevant 
period only where> and insert <The conditions are that> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

51 In section 35, page 55, line 4, leave out <eligible croft land> and insert <principal subjects> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

52 In section 35, page 55, line 5, leave out <that land> and insert <those subjects> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

53 In section 35, page 55, leave out lines 7 and 8 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

54 In section 35, page 55, line 11, leave out <eligible croft land> and insert <principal subjects> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

55 In section 35, page 55, line 13, leave out <that land> and insert <those subjects> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

56 In section 35, page 55, line 17, leave out <that land> and insert <those subjects> 

2
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Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

57 In section 35, page 55, line 20, after <“tenant”> insert <, in any case where the reference is not to 
a tenant of a croft,> 

Before section 36 

John Farquhar Munro 

166 Before section 36 insert— 

<Consideration payable in respect of acquisition of croft land 

In the 1993 Act— 

(a) in section 13 (authorisation by Land Court of acquisition of croft land), subsection 
(4) is repealed;  

(b) in section 14 (consideration payable in respect of acquisition of croft land)— 

(i) in subsection (1), the words “, subject to subsection (3) below,” are 
repealed; and 

(ii) subsections (3) to (6) are repealed; and 

(c) in section 16 (provisions relating to conveyance), subsection (8) is repealed.> 

Section 36 

Ross Finnie 

142 In section 36, page 56, line 4, leave out <part of a loan> and insert <loan (whether or not in its 
entirety)> 

Section 37 

Ross Finnie 

58 In section 37, page 56, line 11, leave out <on any question of fact or law to the Land Court> and 
insert <to the Land Court, on one or more of the grounds mentioned in subsection (1B) below,> 

Ross Finnie 

59 In section 37, page 56, leave out lines 15 to 24 and insert— 

<(1A) The appeal— 

(a) is to be made by way of stated case, at the instance of the applicant or of 
any person with an interest in the application, and 

(b) must be brought within 42 days after the Commission dispose of the 
application.

(1B) The grounds are that the Commission, in reaching their decision or as the case 
may be in determining as they did, in making their direction or in imposing the 
condition in question— 

(a) erred on a point of law, 
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(b) made a finding as to a fact material to the decision, determination, 
direction or imposition but did not have sufficient evidence on which to 
base that finding, 

(c) acted contrary to natural justice, 

(d) took into account certain irrelevant or immaterial considerations, 

(e) failed to take into account certain relevant or material considerations, 

(f) exercised their discretion in an unreasonable manner.> 

Ross Finnie 

60 In section 37, page 56, line 25, leave out from <confirm> to end of line 28 and insert— 

<( ) confirm the decision, determination, direction or imposition; 

( ) direct the Commission to come to a different decision, make a different 
determination or direction or impose a different (or no) condition; or 

( ) remit the case to the Commission without so directing them.> 

Ross Finnie 

61 In section 37, page 56, line 31, after <granting> insert <or withholding> 

Ross Finnie 

62 In section 37, page 56, line 32, after <withdrawal> insert <, imposition> 

Ross Finnie 

63 In section 37, page 56, line 34, leave out <to> and insert <, (1A) and> 

Ross Finnie 

64 In section 37, page 56, line 37, leave out second <or> and insert <and “determination” does not 
include>

Ross Finnie 

65 In section 37, page 57, line 15, at end insert— 

<( ) In Schedule 1 to the 1993 Act (provisions as to the Crofters Commission), at the end 
there is added— 

“Appeals to the Land Court etc. 

14 The Commission may do anything which appears to them to be necessary or 
expedient for the preparation of a stated case in an appeal to the Land Court 
under this Act; and without prejudice to that generality may make rules 
prescribing procedures to be complied with, and by whom, in such preparation. 

15 The Commission may be a party to any such appeal or in any proceedings on a 
question coming before that Court on an application under section 53(1) of this 
Act.”.>
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Section 38 

Ross Finnie 

66 In section 38, page 57, line 37, at end insert— 

<(  ) In paragraph 10, in sub-paragraph (1)— 

(a) the existing words from “shall” to the end become head (a) of the sub-paragraph; 
and

(b) after that head there is added “; and 

(b) may, when not acting in accordance with a direction under head (a) 
above or under sub-paragraph (2) below, act in place of a member of the 
Court other than the Chairman.”.> 

Ross Finnie 

67 In section 38, page 57, line 37, at end insert— 

<(  ) In paragraph 12— 

(a) after the word “may” there is inserted “, by order made by statutory instrument”, 
and

(b) in paragraph (a), for the words “they think” there is substituted “it thinks”.> 

Schedule 2 

John Farquhar Munro 

152 In schedule 2, page 66, line 19, leave out <any of the> and insert <— 

(a) failing agreement between the landlord and the crofter as to the amount 
of any expenses necessarily incurred by the landlord in determining the 
boundary of the land to be acquired, the auditor of the Land Court is, on 
the application of either of them, to— 

(i) determine that amount; and 

(ii) determine that the expenses, and the expenses of taxing those 
expenses, are to be borne by them in such proportion as the auditor 
thinks fit; and 

(b) any other> 

John Farquhar Munro 

153 In schedule 2, page 66, line 23, leave out <such expenses> and insert <any expenses under 
subsection (6)(b) above> 

Ross Finnie 

68 In schedule 2, page 70, line 42, at end insert— 

<Scottish Land Court Act 1993 (c.45)
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In section 1(6) of the Scottish Land Court Act 1993 (jurisdiction of the Court), for the 
words “the Agricultural Holdings (Scotland) Act 2003 (asp 11)” there is substituted “or 
by virtue of an Act of the Scottish Parliament”.> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

69 In schedule 2, page 71, line 13, at end insert— 

<(  ) In section 68 (land which may be bought: eligible croft land), after subsection (1) there 
is inserted— 

“(1A) But subsection (1) above is subject to section 69A below.”.> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

70 In schedule 2, page 71, line 17, at end insert— 

<(  ) in subsection (4), at the end there is added “and a “tenancy” is one where one 
person is entitled to the tenant’s interest or there is a common or joint entitlement 
to that interest”; 

(  ) in subsection (5)(a), for the word “or” there is substituted “, the subjects of the 
lease or the”;> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

71 In schedule 2, page 71, line 19, leave out <(g)> and insert <(d) and (f)> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

72 In schedule 2, page 71, line 23, at end insert— 

<(  ) In section 74 (criteria for consent by Ministers), after subsection (1) there is inserted— 

“(1A) But subsection (1)(a) above is subject to section 69A above.”> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

73 In schedule 2, page 71, line 26, leave out <real right> and insert <interest> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

74 In schedule 2, page 71, line 28, leave out <real right> and insert <tenant’s interest> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

75 In schedule 2, page 71, line 30, leave out <real right of the tenant> and insert <tenant’s interest> 
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Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

76 In schedule 2, page 71, line 31, leave out <real right> and insert <tenant’s interest> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

77 In schedule 2, page 71, line 33, leave out <real right of the tenant> and insert <tenant’s interest> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

78 In schedule 2, page 71, line 36, leave out <real right of the tenant> and insert <tenant’s interest> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

79 In schedule 2, page 71, line 37, leave out <real right of the tenant> and insert <tenant’s interest> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

80 In schedule 2, page 71, line 38, at end insert— 

<(  ) In section 76 (right to buy same croft exercisable by only one crofting community 
body)— 

(a) in subsection (1), after the word “land” there is inserted “, tenant’s interest”; and 

(b) in subsection (4)— 

(i) in paragraph (a), after the word “or” there is inserted “tenant’s interest 
which is, or the”; and 

(ii) in paragraph (b)(i), for the word “or” there is substituted “, the tenant or 
the”.

(  ) In section 81 (reference to Land Court of questions on applications)— 

(a) in subsection (1), after paragraph (c) (but before the word “or” which immediately 
follows that paragraph) there is inserted— 

“(ca) where the subject of the application is a tenant’s interest, any person who 
has an interest in the lease, being an interest giving rise to a right which 
is legally enforceable by that person;”; and 

 (b) in subsection (2), after paragraph (b) (but before the word “or” which immediately 
follows that paragraph) there is inserted— 

“(ba) the tenant whose interest is the subject of the application;”.> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

81 In schedule 2, page 72, leave out lines 1 to 3 and insert— 

<(4) In section 82 (notification of Ministers’ decision on application)— 
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(a) in subsection (1)(b), after the word “or” there is inserted “as the case may be the 
tenant whose interest is the subject of the application or the”; and 

(b) in subsection (2)(a), after the word “land” there is inserted “, tenant’s interest”.> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

82 In schedule 2, page 72, line 8, leave out <real right> and insert <tenant’s interest> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

83 In schedule 2, page 72, line 13, after <purchase)> insert <— 

( ) in subsection (1)— 

(i) in sub-paragraph (i) of paragraph (a), at the end (but before the word “and” 
which immediately follows that sub-paragraph) there is added “to it of the 
land or sporting interests or as the case may be the assignation to it of the 
tenant’s interest”; 

(ii) in sub-paragraph (i) of paragraph (b), at the end (but before the word “and” 
which immediately follows that sub-paragraph) there is added “or 
assigned”; and 

(iii) in sub-paragraph (ii) of paragraph (b), after the word “transfer” there is 
inserted “or assignation”; 

( ) in subsection (4), after the words “entitled to the” there is inserted “sporting”; 

( ) in subsection (c), after the words “entitled to the” there is inserted “sporting”; and 

( )>   

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

84 In schedule 2, page 72, line 14, leave out <owner of the land and the tenant are> and insert 
<tenant is> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

85 In schedule 2, page 72, line 17, leave out <real right of the tenant; and if> and insert <tenant’s 
interest and the tenant is obliged to effect the assignation of his interest accordingly. 

(8) If> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

86 In schedule 2, page 72, line 18, leave out <the application the owner or> and insert <an 
application made by virtue of section 69A(2) above the> 
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Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

87 In schedule 2, page 72, line 20, after <of> insert <the> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

88 In schedule 2, page 72, line 21, leave out <owner or> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

89 In schedule 2, page 72, line 22, at end insert— 

<(9) If the tenant refuses or fails to effect the assignation of the tenant’s interest in 
accordance with subsection (7) above, the Land Court may, on the application 
of the crofting community body, authorise its principal clerk to adjust, execute 
and deliver such deeds or other documents as will complete the assignation to 
the like force and effect as if done by the tenant.> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

90 In schedule 2, page 72, line 24, leave out <“land” there is inserted “, real right of the tenant”> and 
insert <“interests” there is inserted “or for the assignation of the tenant’s interest”> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

91 In schedule 2, page 72, line 25, leave out <after the word “land” there is inserted “, real right”> 
and insert <for the word “or” there is substituted “, the tenant’s interest or the sporting”> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

92 In schedule 2, page 72, line 27, leave out <after the words “owner or” there is inserted “, as the 
case may be the tenant or the”> and insert <for the words “the owner or person entitled to the 
interests and the community body” there is substituted “the crofting community body and, as the 
case may be, the owner, the tenant or the person entitled to the sporting interests”>  

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

93 In schedule 2, page 72, line 29, leave out <after the word “land” there is inserted “, real right”> 
and insert <for the word “or” there is substituted “, the tenant’s right or the sporting”> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

94 In schedule 2, page 72, line 29, at end insert— 

<(  ) in subsection (4)— 
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(i) after the words “to the crofting community body” there is inserted “or as 
the case may be the tenant is not able to assign his interest to that body”; 
and

(ii) after the word “granted” there is inserted “or assignation is effected”;> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

95 In schedule 2, page 72, line 30, leave out <after the word “or” there is inserted “, as the case may 
be, the real right of the tenant or the”> and insert <for the word “or” there is substituted “, the 
tenant’s interest or the sporting”> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

96 In schedule 2, page 72, line 31, at end insert— 

<(  ) in subsection (6), for the words “immediately before title is granted to the crofting 
community body in pursuance of this section shall, on the recording of that title” 
there is substituted “or tenant’s interest immediately before— 

(a) title is granted to the crofting community body; or 

(b) the tenant’s interest is assigned to that body, 

 in pursuance of this section shall, on the recording of that title or assignment”; 

(  ) after subsection (7) there is inserted— 

“(7A) Where such a security also burdens a tenant’s interest other than the tenant’s 
interest assigned to the crofting community body, the security shall not, by 
virtue of subsection(6) above, cease to burden that other interest.”; 

(  ) in subsection (8)— 

(i) after the word “owner” there is inserted “, or as the case may be to the 
tenant,”; and 

(ii) for the word “or” there is substituted “, tenant’s interest or sporting”; and 

(  ) in subsection (9), at the end there is added “or as the case may be to the tenant as 
consideration for the interest of the tenant over the land”> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

97 In schedule 2, page 72, leave out lines 34 to 36 and insert— 

<(i) for the words “sporting interests of a kind which is similar to the land” 
there is substituted “interests of a kind which is similar to the land, tenant’s 
interest”; and 

(ii) after the words “value of the land” there is inserted “, tenant’s interest”;>  

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

98 In schedule 2, page 72, line 38, leave out <real right> and insert <interest> 
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Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

99 In schedule 2, page 73, line 2, after <land> insert <or> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

100 In schedule 2, page 73, line 3, leave out <who holds the real right> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

101 In schedule 2, page 73, line 4, after first <the> insert <sporting> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

102 In schedule 2, page 73, line 5, leave out <real right> and insert <tenant’s interest or sporting> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

*103 In schedule 2, page 73, line 6, leave out <, after the words “of the land” there is inserted “, real 
right”> and insert— 

<( ) for the word “or”, where it first occurs, there is substituted “, tenant’s 
interest or sporting”; and 

( ) after the word “land”, where it occurs for the second time, there is inserted 
“, interest”;> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

104 In schedule 2, page 73, leave out lines 8 to 13 and insert— 

<(i) for the word “or”, where it first occurs, there is substituted “, a tenant’s 
interest or sporting”; 

(ii) in paragraph (b), for the words “or interests, including” there is substituted 
“, a tenant’s interest or sporting interests, including (in the case of land or 
sporting interests)”; and 

(iii) in paragraph (c), for the word “or” there is substituted “, tenant’s interest or 
sporting”;>

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

105 In schedule 2, page 73, leave out lines 15 to 18 and insert <, for the word “or”, in each place it 
occurs, there is substituted “, a tenant’s interest or sporting”;> 
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Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

106 In schedule 2, page 73, leave out lines 20 to 24 and insert— 

<(i) for the words “person entitled to the” there is substituted “as the case may 
be the tenant, or the person entitled to the sporting”; 

(ii) for the word “or”, where it occurs for the second time, there is substituted 
“, tenant’s interest or sporting”; and 

(iii) after the word “land”, where it occurs for the third time, there is inserted “, 
interest”;>

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

107 In schedule 2, page 73, line 26, leave out from beginning to <right”> in line 28 and insert— 

<(i) for the words “person entitled to the” there is substituted “as the case may 
be the tenant, or the person entitled to the sporting”; 

(ii) for the word “or”, where it occurs for the second time, there is substituted 
“the tenant’s interest or the sporting”;>  

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

108 In schedule 2, page 73, leave out lines 29 to 34 and insert— 

<(h) for subsection (12) there is substituted— 

“(12) The valuer shall, within the period set out in subsection (13) below, notify 
Ministers, the crofting community body and as the case may be the owner of 
the land, the tenant or the person entitled to the sporting interests, of the 
assessed value of the land, tenant’s interest or sporting interests.”.> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

109 In schedule 2, page 73, line 38, leave out <after the word “land” there is inserted “, the tenant”> 
and insert <for the words “or person entitled to the” there is substituted “, the tenant or the person 
entitled to the sporting”> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

110 In schedule 2, page 73, line 40, leave out <a real right> and insert <the interest> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

111 In schedule 2, page 74, line 4, leave out <real right> and insert <lease> 
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Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

112 In schedule 2, page 74, line 4, at end insert— 

<(  ) in subsection (4), after the word “land” there is inserted “or tenant’s interest”; and 

(  ) in subsection (6), after the word “land” there is inserted “which is the subject of 
the application (or as the case may be over which the tenancy has been created)”>  

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

113 In schedule 2, page 74, leave out lines 7 to 9 and insert— 

<(i) after the word “or”, where it first occurs, there is inserted “as the case may 
be the tenant or the”; and 

(ii) for the word “or”, where it occurs for the second time, there is substituted 
“, tenant’s interest or sporting”;> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

114 In schedule 2, page 74, line 10, leave out <“land” there is inserted “, real right”> and insert <“or” 
there is inserted “as the case may be of the tenant’s interest or the sporting”> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

115 In schedule 2, page 74, leave out lines 11 to 14 and insert— 

<(13) In section 95 (avoidance of disposal other than to crofting community)— 

(a) for subsection (1) there is substituted— 

“(1) It is not competent for the owner of the land, or as the case may be the tenant 
or the person entitled to the sporting interests, to which an application under 
section 73 above relates— 

(a) to dispose of the land or sporting interests; or 

(b) to assign the tenant’s interest, 

 after the consent date to any person other than the crofting community body 
which made the application.”; and 

(b) in subsection (3), for the word “or”, where it occurs for the second time, there is 
substituted “, tenant’s interest or sporting”.> 

Mr Alasdair Morrison 
Supported by: Maureen Macmillan 

116 In schedule 2, page 74, line 16, leave out <, a real right over land> and insert <(or an interest 
created over land)> 
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Section 45 

Ross Finnie 

117 In section 45, page 60, line 15, leave out <may amend or repeal any enactment; and if it does> 
and insert <, if it includes provision amending or repealing an enactment contained in an Act,> 

Schedule 3 

Ross Finnie 

118 In schedule 3, page 74, line 30, column 2, at end insert— 

<In section 39, subsection (4).> 

Ross Finnie 

119 In schedule 3, page 74, leave out line 34 
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SP Bill 57-G3 1 Session 2 (2006) 

Crofting Reform etc. Bill 

3rd Groupings of Amendments for Stage 2 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 
a list of any amendments already debated.
the text of amendments to be debated on the third day of Stage 2 
consideration, set out in the order in which they will be debated.  THIS
LIST DOES NOT REPLACE THE MARSHALLED LIST, WHICH 
SETS OUT THE AMENDMENTS IN THE ORDER IN WHICH 
THEY WILL BE DISPOSED OF. 

Groupings of amendments 

Crofting community right to buy
43, 44, 45, 164, 46, 165, 47, 48, 49, 50, 51, 52, 53, 54, 55, 56, 57, 69, 70, 71, 72, 73, 
74, 75, 76, 77, 78, 79, 80, 81, 82, 83, 84, 85, 86, 87, 88, 89, 90, 91, 92, 93, 94, 95, 96, 
97, 98, 99, 100, 101, 102, 103, 104, 105, 106, 107, 108, 109, 110, 111, 112, 113, 114, 
115, 116 

Consideration payable in respect of acquisition of croft land
166

Recovery of loans
142

Scottish Land Court: general
66, 67, 68 

Determination of boundary of croft land to be acquired: expenses
152, 153 

Transitional provisions
117

Amendments already debated 

Appeals to the Land Court
With 25 – 58, 59, 60, 61, 62, 63, 64 and 65 

Reorganisation schemes
With 29 – 118 

Grants and expenses
With 11 – 119 
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE 

EXTRACT FROM THE MINUTES 

34th Meeting, 2006 (Session 2)

Wednesday 29 November 2006

Present:  

Sarah Boyack (Convener)  
Rob Gibson  
Maureen Macmillan 
Nora Radcliffe 
Elaine Smith 

Mr Ted Brocklebank  
Richard Lochhead  
Mr Alasdair Morrison  
Eleanor Scott (Deputy Convener) 

Also present: Ross Finnie (Minister for Environment and Rural Development) and John 
Farquhar Munro.  

Crofting Reform etc. Bill: The Committee considered the Bill at Stage 2 (Day 3). 

The following amendments were agreed to (without division): 43, 44, 45, 46, 47, 48, 49, 
50, 51, 52, 53, 54, 55, 56, 57, 142, 58, 59, 60, 61, 62, 63, 64, 65, 66, 67, 68, 69, 70, 71, 
72, 73, 74, 75, 76, 77, 78, 79, 80, 81, 82, 83, 84, 85, 86, 87, 88, 89, 90, 91, 92, 93, 94, 
95, 96, 97, 98, 99, 100, 101, 102, 103, 104, 105, 106, 107, 108, 109, 110, 111, 112, 
113, 114, 115, 116, 117, 118 and 119. 

Amendment 152 was disagreed to by division (For 0, Against 8, Abstentions 1). 

Amendment 166 was moved and, with the agreement of the Committee, withdrawn. 

The following amendments were not moved: 164, 165 and 153. 

Sections 35, 36, 37, 38, schedule 2, section 45 and schedule 3 were agreed to as 
amended. 

Sections 39, 40, 41, 42, 43, 44, 46, 47 and the long title were agreed to without 
amendment. 

The Committee completed Stage 2 consideration of the Bill. 
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Crofting Reform etc Bill: Stage 2 

11:36 
The Convener: Agenda item 2 is our stage 2 

consideration of the Crofting Reform etc Bill. I 
welcome to the meeting the Minister for 
Environment and Rural Development, Ross 
Finnie, and all his officials, who have now joined 
us. Members should have with them a copy of the 
bill; the third marshalled list of amendments, which 
was published on Monday; and the groupings of 
amendments. Our target is to reach the end of the 
bill, but we will see how we get on. 

I remind everyone in the room, including 
members of the public, to switch their BlackBerrys 
and mobiles to silent mode. 

Section 35—Crofting community right to buy 
The Convener: Group 1 is on the crofting 

community right to buy. Amendment 43, in the 
name of Alasdair Morrison, is grouped with 
amendments 44, 45, 164, 46, 165, 47 to 57 and 69 
to 116. 

Mr Alasdair Morrison (Western Isles) (Lab): I
will move amendment 43 and then take five 
minutes to speak to each of the other 
amendments in the group. 

Seriously, convener, I am not going to do that. 

The Convener: Just get on with it. 

Mr Morrison: Ross Finnie and his deputy are 
aware of the issues that are raised in my 63 
amendments on the crofting community right to 
buy, which have been grouped with Ted 
Brocklebank’s amendments 164 and 165. 

There you are, Ted—I did not see you. 

Mr Ted Brocklebank (Mid Scotland and Fife) 
(Con): I am so small that you cannot see me. 

Mr Morrison: It is the invisible Ted Brocklebank. 

I simply move amendment 43. 

Mr Brocklebank: Amendment 164 is a probing 
amendment that refers to a situation in which a 
lease might cover eligible croft and non-croft land. 
As it is impossible to assign part of a lease, I ask 
the minister to clarify how, in such circumstances, 
the crofting community body will be able to acquire 
only part of the interest in a lease. I would be 
grateful if the minister also gave us an assurance 
that the Executive does not intend for an 
application to affect non-croft land that might 
happen to be covered by a lease that also covers 
eligible croft land. 

On amendment 165, section 35 seems to have 
been widely drafted to allow crofting community 

bodies to acquire any leasehold interests that are 
created over croft land. The policy intention might 
have been to catch leases that have been 
interposed between the owner and the crofter and 
which frustrate the crofting community body’s 
ability to acquire the full benefit of the land. 

However, I am concerned that section 35, as it is 
drafted, would have unintended consequences 
because the crofting community body could apply 
to acquire any leasehold interest, whatever the 
reason for its existence. Many lease arrangements 
have been created for perfectly valid reasons and 
were often agreed before the Land Reform 
(Scotland) Act 2003 came into force. Members will 
recall that during our stage 1 proceedings we 
heard evidence of examples. It is possible, 
particularly when controversial developments such 
as wind farms split crofter opinion, that section 35 
could be abused to stifle development. Crofters 
who wish to frustrate development could apply to 
acquire the land and the leasehold interest and 
thus prevent a development that may have been 
to the benefit of both the owner and other crofters. 
It seems to me that amendment 165 would ensure 
that only leases created as devices to frustrate the 
purpose of land reform would be affected. I would 
be grateful for the minister’s comments. 

Nora Radcliffe: Ted Brocklebank mentioned the 
creation of uncertainty for potential renewable 
energy developers. Confidence is crucial to getting 
funding. The issue is whether, if there is serious 
uncertainty about security of tenure or about 
whether a lease that is entered into with a crofter 
could be bought out as part of a crofting 
community body buyout, that might inhibit potential 
development. I would appreciate the minister’s 
explanation of how the Executive has taken the 
issue into account. 

The Minister for Environment and Rural 
Development (Ross Finnie): I apologise for the 
absence of my deputy, Rhona Brankin, who is 
absent this morning because she is attending her 
daughter’s graduation ceremony. I hope that you 
are content to put up with the minister, as they say 
in these places. 

I will deal first with Nora Radcliffe’s point about 
uncertainty. We are aware of the concerns about 
potential developers in relation to section 35. 
However, if I may say so, I think that those 
concerns are based on a misconception. Once the 
provisions in section 35 are in place, there will be 
no point in creating interposed leases to obstruct 
crofting community bodies. In this context, the 
section 35 provisions can be used only by a 
crofting community body that is using the 
provisions of the Land Reform (Scotland) Act 2003 
to buy eligible croft land. Developers will therefore 
be able to avoid any risks associated with the 
provision by using their influence to persuade 
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landlords to negotiate a deal with a crofting 
community rather than force the community to use 
the provisions of the act. Therefore, the existence 
of the provisions in section 35 will not oblige 
crofting communities to seek to acquire any 
interposed leases; it will simply enable them to do 
so if they feel that it would be in the interest of 
sustainable use and the development of the 
crofting estate. 

Obviously, the Executive is wholly supportive of 
the provisions in Alasdair Morrison’s amendments. 
We believe that they will deal with the situation in 
relation to interposed leases that was raised 
during the consultation on the draft bill. 

With regard to the specific points that were 
raised by Ted Brocklebank, we do not believe that, 
taken collectively, his amendments would have the 
effect that he suggests. He referred to unintended 
consequences. Our reading of amendment 164 is 
that it would prevent crofting community bodies 
from acquiring interposed leases that affected 
more than just eligible croft land. That would make 
it possible for landowners to ensure that crofting 
community bodies could not acquire interposed 
leases by ensuring that they affected croft and 
non-croft land. 

Amendment 165 would require a crofting 
community body that was seeking to acquire an 
interposed lease to prove that the lease had been 
devised deliberately to obstruct acquisition by the 
crofting community body. It would be well-nigh 
impossible to prove the intent behind an 
interposed lease and trying to do so would require 
extensive and difficult court action. 

Amendments 164 and 165 would undermine the 
intentions that underlie section 35 and the 
associated amendments that deal with interposed 
leases, and would restrict the scope of crofting 
communities to acquire and develop eligible croft 
land, so I invite the committee to reject them. 

Ted Brocklebank made a point about having 
absolute clarity in relation to the extent to which a 
croft not covered by the lease could be brought 
into the ambit of Alasdair Morrison’s amendments. 
We do not believe that that is the case, but we are 
concerned about how the proposed provisions 
could be interpreted. We will examine carefully the 
European convention on human rights implications 
and although we would not wish to disturb the 
substance of Alasdair Morrison’s amendments, if 
our solicitors so advised us, we would lodge a 
technical amendment at stage 3 to deal with any 
outstanding doubt of the nature of the one that 
Ted Brocklebank raised in the first part of his 
remarks. I reject the thrust of the second part of 
Ted Brocklebank’s remarks. 

11:45 
Mr Morrison: I am grateful to the minister for 

outlining an area of delicacy that exists, which I 
trust will be dealt with competently at stage 3. 

Amendment 43 agreed to. 

Amendments 44 and 45 moved—[Mr Alasdair 
Morrison]—and agreed to. 

Mr Brocklebank: I listened to what the minister 
said about amendments 164 and 165 and I would 
like to take some more time to consider his 
responses, particularly as they relate to ECHR 
matters. In the circumstances, I do not propose to 
move the amendments. 

Amendment 164 not moved. 

Amendment 46 moved—[Mr Alasdair 
Morrison]—and agreed to. 

Amendment 165 not moved. 

Amendments 47 to 57 moved—[Mr Alasdair 
Morrison]—and agreed to. 

Section 35, as amended, agreed to. 

Before section 36 
The Convener: Group 2 is on consideration 

payable in respect of acquisition of croft land. 
Amendment 166, in the name of John Farquhar 
Munro, is the only amendment in the group. 

John Farquhar Munro (Ross, Skye and 
Inverness West) (LD): I lodged amendment 166 
for several reasons. Under the current system, the 
individual who purchases a croft becomes the 
landlord, but there is a clause in the purchase 
agreement that if the croft is developed within a 
set period for purposes other than agriculture, 
compensation is payable to the original landlord. I 
believe that that is wrong. The purchaser of the 
croft, in agreement with the former landlord, 
becomes the owner of that territory, has title to it 
and, consequently, should not have an on-going 
responsibility to compensate the previous owner. 

Amendment 166 is designed to repeal certain 
subsections of the Crofters (Scotland) Act 1993, 
which provides for compensation to be paid in that 
way. Under the current system, if a croft is 
developed within five years for purposes other 
than agriculture, compensation is payable to the 
original owner. Some people suggest that that 
should be extended to 10 or 25 years, but the 
arrangement is not working because there are 
methods by which people can overcome and 
frustrate the payment of the compensation. Given 
that the provision is not working, it should not be 
included in the act. 

I move amendment 166. 
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Mr Brocklebank: I rarely find myself at odds 
with John Farquhar Munro, but, as I understand it, 
amendment 166 would remove the clawback 
provisions in the 1993 act, which apply if a crofter 
and nominee sells on his croft land for 
development within five years of acquiring it. 
Surely, rather than removing the clawback 
provision, we should strengthen it. If anything, the 
clawback period should be increased. We heard 
from a number of witnesses that that might be one 
way of dampening the speculation on croft sites 
that has developed, to the detriment of crofting. 
Amendment 166 would simply open up croft land 
to further speculation. The removal of the 
landlord’s interest in the uplift in value of the land 
would also have major ECHR implications, given 
the right to buy croft land. I would be grateful for 
the minister’s comments on that. 

Nora Radcliffe: I want to hook on another 
concern. The committee of inquiry will consider 
how to regulate the market in crofts. Will the issue 
to which amendment 166 relates be included in 
that consideration? Could the right to buy be 
restricted to the house and garden, rather than the 
whole croft, in the interests of dampening the 
market? That would allow people to buy land 
against which they could borrow funds without 
fuelling the market. 

Ross Finnie: The provision in question is in 
sections 13 and 14 of the 1993 act. The crofter is 
allowed to purchase the croft for 15 times his 
annual rent. However, if, within five years of 
acquiring the croft, the crofter disposes of it to 
someone other than a member of his family other 
than by lease for crofting or agricultural purposes, 
the crofter must share any profits with the landlord 
according to criteria that are prescribed in section 
14. In essence, that involves sharing the 
difference between what the crofter paid for the 
croft and what he sold it for. 

I realise that none of us was involved in the 
framing of the 1993 act. However, I am clear that 
the arrangements were designed not only to allow 
a crofter to benefit from acquiring the croft for his 
own use or that of his family but, crucially, to 
discourage the right to buy from being exercised 
simply for speculation or profit. That is the 
essential thrust of the proposal and, to that extent, 
what Ted Brocklebank said is right. 

However, I part company with Ted Brocklebank 
on his view that the five-year period should be 
extended. I feel that, in that respect, those who 
framed the 1993 act struck an entirely reasonable 
balance. If we were to extend the period to 10 
years—I stress that the Scottish Executive is not 
contemplating such a move—we would find 
ourselves in entirely different territory. I am 
convinced that five years allows any unnecessary 
speculation to be avoided. Although I understand 

where John Farquhar Munro is coming from with 
amendment 166, I tend to think that removing the 
five-year period altogether is totally at odds with 
his well-established views on the need to dampen 
down speculation. 

I ask John Farquhar Munro to reflect on the fact 
that the Executive has absolutely no intention of 
amending the current period to more than five 
years—and, more important, on my humble 
opinion that removing the provisions in sections 13 
and 14 of the 1993 act would be more likely to 
lead to speculation—and invite him not to press 
amendment 166. 

John Farquhar Munro: I take the minister’s 
point and accept that many feel strongly that, if a 
property or croft is purchased and then disposed 
of within a certain period of years, compensation 
should be paid to the original owner. 

However, I have suggested that the provision be 
repealed altogether, simply because it is not 
working. Some have managed to overcome the 
requirement by manipulating the current law to 
allow a set-aside or third-party company to bring 
on a development. That said, I see from the 
minister’s response that it will be futile to push for 
amendment 166 to be agreed to, so, with the 
committee’s approval, I seek to withdraw it. 

Amendment 166, by agreement, withdrawn. 

Section 36—Regulations concerning loans 
The Convener: Group 3 is on the recovery of 

loans. Amendment 142, in the name of the 
minister, is the only amendment in the group. 

Ross Finnie: Section 36 proposes to insert a 
new section 46A into the 1993 act to empower the 
Scottish ministers to make regulations on the 
provision of loans to crofters and certain other 
parties. Proposed new section 46A(2)(f) provides 
that the Scottish ministers may, in those 
regulations, make provision for 
"arrangements for recovery of any part of a loan when the 
borrower dies". 

In light of the Subordinate Legislation Committee’s 
view that that wording might preclude provision for 
recovering the whole loan, amendment 142 seeks 
to clarify that the regulations may cover 
arrangements for recovery of the whole or part of 
a loan when the borrower dies. 

I move amendment 142. 

Amendment 142 agreed to. 

Section 36, as amended, agreed to. 

Section 37—Appeal to Land Court and 
jurisdiction of that court 

Amendments 58 to 65 moved—[Ross Finnie]—
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and agreed to. 

Section 37, as amended, agreed to. 

Section 38—Further amendments in relation to 
the Land Court 

The Convener: Group 4 contains general 
amendments on the Scottish Land Court. 
Amendment 66, in the name of the minister, is 
grouped with amendments 67 and 68. 

12:00 
Ross Finnie: This group of amendments follows 

on from the group that dealt with the operation of 
the Scottish Land Court, which were debated last 
week. The drafting of the Scottish Land Court Act 
1993 primarily provides for the deputy chairman to 
act in place of the chairman in certain 
circumstances but, in so doing, leaves unclear 
whether both may sit in the court at the same time. 
Amendment 66 seeks to amend paragraph 10(1) 
of schedule 1 to the Scottish Land Court Act 1993 
to provide a mechanism for the chairman and 
deputy chairman to sit in the court at the same 
time.

Amendment 67 seeks to make minor changes to 
paragraph 12 of schedule 1 to the Scottish Land 
Court Act 1993. Paragraph (a) of the new 
subsection that amendment 67 seeks to insert in 
section 38 of the bill will enable forms of 
application and procedure, rules of the Scottish 
Land Court, scales of fees and other fee matters 
to be prescribed by order made by statutory 
instrument. The current rules of the Scottish Land 
Court were made as a statutory instrument in 1992 
under prior legislative powers that were repealed 
by the Scottish Land Court Act 1993. There is no 
mechanism in that act to enable new rules to be 
published as a statutory instrument. That is why 
we have lodged amendment 67. 

Paragraph (b) of the new subsection that 
amendment 67 seeks to insert in section 38 
contains a minor change that will make it clear that 
it is the court rather than Scottish ministers that 
has the power to prescribe forms of application 
and procedure, albeit with ministerial approval. 

Amendment 68 is a technical amendment that 
relates to the jurisdiction of the Scottish Land 
Court. We have taken the opportunity to update 
the drafting of section 1(6) of the Scottish Land 
Court Act 1993 to cater for acts of the Scottish 
Parliament. I ask the committee to support 
amendments 66, 67 and 68. 

I move amendment 66. 

The Convener: I have a few strategic 
comments to make. I am entirely happy with the 
minister’s amendments, which provide clarification 
on matters about which people would otherwise 

ask questions. My interest has been sparked by 
an equal opportunities issue. I have read through 
the bill and the amendments to it. My raising of the 
issue has been provoked by the use of the term 
“Chairman” in amendment 66. 

Given that we are modernising crofting 
legislation, it seems that we have missed an 
opportunity to make the bill gender neutral. The 
minister spoke about the crofter and his croft when 
he discussed amendment 166. The bill and all the 
amendments to it refer to crofters and landlords as 
if they are all male, whereas we know from the 
evidence that we have taken that there are many 
female crofters and landlords. 

I realise that we are modernising old legislation, 
which we would expect to have followed the old-
style convention of referring to everyone as “he” 
and “him”. However, the Scottish Executive has 
taken a general view that legislation should be 
gender neutral and it is a pity that that aspiration 
has not come through in the bill, especially as 
section 40, “‘Members of a family’”, reflects 
modern life and modern relationships. As 
convener, I want to express regret that the 
opportunity has not been taken to make the bill 
gender neutral. 

As has been mentioned, amending previous 
legislation is an incredibly complex process and I 
know that the 1993 act is historical and that it uses 
old-fashioned terms. However, I want to ensure 
that it is not assumed that people who are likely to 
hold positions in the Scottish Land Court are male. 
Will the minister clarify that the chairman does not 
have to be a man? Will he comment on my regret 
that we have not adopted a modern approach 
throughout the bill to gender issues? 

Ross Finnie: I would certainly share your 
concerns if what you described was the case. Our 
difficulty is that amendment 66, which will sit in 
what will be the Crofting Reform etc Act 2006 if the 
bill is approved, refers to the Scottish Land Court 
Act 1993. The difficulty for drafters is that we 
would have to amend every reference in the 1993 
act. From a drafting perspective, that is not always 
the simplest thing to do. 

I would be appalled if anyone did not understand 
that, although old-fashioned terms are used in 
relation to the 1993 act, the thrust of the new 
provisions that the bill will introduce conveys a 
more gender-neutral position. I am happy to 
confirm that, although a grotesquely insufficient 
number of senators or whatever it is that people 
must be to be members of the Land Court are 
female, a person does not have to be male to be 
the chairman of the Land Court. 

The Convener: I take your point that enabling 
definitions would have had to be changed, which 
would probably have been extremely tedious for 
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drafters, but I think that such matters should be 
standard in the future. The committee would have 
been keen for such language to be adopted. The 
bill could have provided the way to start moving us 
into the 21st century. We should adopt such 
language as standard rather than see it as a major 
hassle. 

Ross Finnie: I accept that. The situation would 
be even worse if we introduced consolidating 
legislation that did not address completely such 
issues. A future Parliament will have to consider 
that for crofting legislation, given that some 
relevant acts go way back to 1880. 

The Convener: I take that offer in the spirit in 
which it was intended. I fully expect future 
consolidation of crofting legislation to meet those 
requirements on gender neutrality. I will not extend 
the point for ever. 

Amendment 66 agreed to. 

Amendment 67 moved—[Ross Finnie]—and 
agreed to. 

Section 38, as amended, agreed to. 

Sections 39 to 43 agreed to. 

Schedule 2 
MINOR AND CONSEQUENTIAL AMENDMENTS

The Convener: Group 5 is on expenses in 
relation to the determination of the boundary of 
croft land that is to be acquired. Amendment 152, 
in the name of John Farquhar Munro, is grouped 
with amendment 153. 

John Farquhar Munro: The aim of amendment 
152 is to clarify the position on the costs and 
expenses that are associated with determining 
croft boundaries. The landlord can frustrate the 
acquisition of or determination of a boundary on a 
croft simply by not agreeing to the boundary or 
ensuring that, if the boundary is to be determined 
to everybody’s satisfaction, a legal challenge must 
be made, which can be very expensive. The law 
states that the cost of that determination shall fall 
to the crofter. That is unfair. 

I suggest that, when the crofter and the landlord 
fail to agree on an issue of conveyance or 
determination of a boundary, an application should 
be made to the Land Court, which should arbitrate 
and decide on the exact boundaries and the 
determination of expenses. In that way, the crofter 
would get a fair hearing. The Land Court would 
decide on the allocation of expenses between the 
landlord and the crofter. That would be a much 
fairer and more equitable approach than the 
current one, under which the crofter has to meet 
all the expenses. 

I move amendment 152. 

Rob Gibson: Earlier, we removed the cost of 
getting a map of a particular part of a crofting 
estate, and we hope that the minister will lead us 
towards a map-based means of distinguishing 
boundaries. I hope that the Executive takes 
seriously John Farquhar Munro’s comments on 
how costs are determined. As boundaries are one 
of the most serious issues in crofting communities, 
I hope that the minister will reassure us that 
attempts to determine boundaries will not continue 
to cost crofters a lot of money. 

I have a lot of sympathy with John Farquhar 
Munro’s amendment 152. I hope that we will not 
be told that this is yet another matter that will have 
to be dealt with in the inquiry. The minister should 
find a way to deal with it in the bill. People who 
have had to go to the Land Court to determine 
boundaries have lost out badly. 

Ross Finnie: If there are situations in which 
crofters incur unnecessary expense, that is a 
matter of some concern, so I share the concern 
that led John Farquhar Munro to lodge his 
amendment. I have to say to him, however, that 
there is no statutory provision that states that 
expenses fall solely on the crofter. When cases go 
to the Land Court, the normal court rules apply 
and expenses are determined by the outcome of 
the case. If the court finds in the pursuer’s favour, 
it is likely that the other party will have to bear the 
expense or that the expense will be shared. 

The critical question is whether one can still 
have a protracted dispute in the Land Court over 
croft boundaries, although Rob Gibson is right to 
suggest that such disputes have arisen 
historically. The existing provisions that cover the 
matter are in section 53—and particularly section 
53(1)(c)—of the Crofters (Scotland) Act 1993. The 
difficulty with those provisions is that, although one 
can get access to the Land Court with a view to 
determining boundaries, section 53 is silent on 
what happens if the information supplied by the 
landlord and the information supplied by the tenant 
are irreconcilable. I suspect that members’ 
concern is that, in that situation, the parties get 
into a protracted dispute and considerable 
expense is incurred. 

12:15 
However, I draw members’ attention to section 

22, which seeks to remedy the difficulty of a 
protracted discussion. Section 22 inserts into the 
1993 act new section 53A, which states: 

“Where an application is made to the Land Court to 
determine a question under section 53(1)(c) of this Act”— 

that is the section to which I first referred— 
“and the evidence available to the Court is insufficient to 
enable any boundary to be clearly determined, the Court 
shall declare the boundary to be that which in all the 
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circumstances it considers appropriate.” 

In other words, the bill makes provision to allow 
the Land Court—instead of saying, “Gosh! This is 
a bit difficult; let us hear more evidence”—to cut 
through that and make a determination. 

I suggest to John Farquhar Munro that, for the 
generality of cases that might come before the 
Land Court for a boundary to be determined, we 
have built into the bill a provision that will allow 
that to happen. In my humble opinion, that will 
reduce the likelihood of protracted discussions on 
a doubtful evidential base. That is my first point, 
and I invite the committee to consider the 
implications of that. 

Secondly, I am concerned that, in fettering the 
discretion of the Land Court to regulate the 
apportionment of expenses and other matters, we 
would be introducing a principle and precedence 
might be created in relation to how those powers 
were exercised. Although it does not appear clear 
what section 22, which amends section 53(1)(c) of 
the 1993 act, is trying to do, it is a powerful 
provision in allowing the Land Court to intervene—
but not to take an unnecessary length of time in so 
doing—and in giving it the power to make a 
determination. 

I hope that that explanation is helpful to the 
committee. On that basis, I invite John Farquhar 
Munro not to press his amendments. 

John Farquhar Munro: Paragraph 2(4) of 
schedule 2, which refers to disputes between the 
crofter and landlord on boundaries and 
conveyancing, states clearly that any 
“expenses necessarily incurred by the landlord in relation to 
that conveyance shall be borne by the crofter.” 

So, the expense of any conveyance or dispute on 
boundaries will fall squarely on the crofter. That is 
clear in the bill. However, when an agreement has 
not been reached, either the landlord or the crofter 
should be able to call in the Land Court to 
determine the boundary or to arbitrate in the 
dispute and allocate expenses accordingly. That is 
the simple provision in amendment 152. 
Accordingly, I press amendment 152. 

Ross Finnie: On a point of information, 
convener. I seek your indulgence to refer to 
paragraph 2(4) of schedule 2, which inserts new 
section 13(6) into the 1993 act. The clerk might 
wish to advise you. It is clear to me that John 
Farquhar Munro is correct in saying that a 
determination on the expenses of the conveyance 
does not extend to the allocation of expenses in 
dispute. 

The Convener: Okay. The question is, that 
amendment 152 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
AGAINST

Boyack, Sarah (Edinburgh Central) (Lab) 
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con) 
Gibson, Rob (Highlands and Islands) (SNP) 
Macmillan, Maureen (Highlands and Islands) (Lab) 
Morrison, Mr Alasdair (Western Isles) (Lab) 
Radcliffe, Nora (Gordon) (LD) 
Scott, Eleanor (Highlands and Islands) (Green)  
Smith, Elaine (Coatbridge and Chryston) (Lab) 

ABSTENTIONS

Lochhead, Richard (Moray) (SNP) 

The Convener: The result of the division is: For 
0, Against 8, Abstentions 1. 

Amendment 152 disagreed to. 

Amendment 153 not moved. 

Amendment 68 moved—[Ross Finnie]—and 
agreed to. 

Amendments 69 to 116 moved—[Alasdair 
Morrison]—and agreed to. 

Schedule 2, as amended, agreed to. 

Section 44 agreed to. 

Section 45—Transitional provision etc 
The Convener: Group 6 is on transitional 

provisions. Amendment 117, in the name of the 
minister, is the only amendment in the group. 

Ross Finnie: Section 45(1) enables the Scottish 
ministers to make an order by statutory instrument 
for any 
“incidental, supplemental, consequential, transitional, 
transitory or saving provision that they consider necessary 
or expedient for the purposes of, or in consequence of,”  

the bill. 

The Subordinate Legislation Committee 
expressed the view that, as drafted, section 45(4) 
would require a section 45 order to be subject to 
the draft affirmative procedure where it repealed or 
amended secondary legislation. That was not the 
intention, and amendment 117 restricts the draft 
affirmative procedure to a section 45 order that is 
to repeal or amend primary legislation. I ask the 
committee to support this technical amendment. 

I move amendment 117. 

Amendment 117 agreed to. 

Section 45, as amended, agreed to. 

Section 46 agreed to. 

Schedule 3 
REPEALS

Amendments 118 and 119 moved—[Ross 
Finnie]—and agreed to. 
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Schedule 3, as amended, agreed to. 

Section 47 agreed to. 

Long title agreed to. 

The Convener: Thank you for that, colleagues. 
That ends stage 2 consideration of the bill.  

An amended version of the bill will be printed 
overnight and will be made available tomorrow. 
That seems extremely speedy. Although the 
Parliament has not yet set a date for the stage 3 
proceedings, I am happy to tell you that 
amendments for stage 3 may now be lodged with 
the committee clerks. I thank the minister and his 
officials for their attendance at today’s meeting. 

Next week, we will have the minister before us 
to discuss European Union issues, which will 
include fishing. We very much look forward to that. 

Meeting closed at 12:24. 
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Part 1—The Crofters Commission

SP Bill 57A Session 2 (2006)

Amendments to the Bill since the previous version are indicated by sidelining in the right 
margin. Wherever possible, provisions that were in the Bill as introduced retain the original 

numbering.

Crofting Reform etc. Bill
[AS AMENDED AT STAGE 2]

An Act of the Scottish Parliament to make further provision as regards crofting and as regards the 
Scottish Land Court; and for connected purposes.

PART 1

THE CROFTERS COMMISSION

2 Discharge of functions5

In section 1 of the 1993 Act (constitution and general functions of Crofters 
Commission), for subsection (3) there is substituted—

“(3) The Commission shall discharge their functions in accordance with such 
directions of a general or specific character as may from time to time be given 
to them in writing by the Scottish Ministers.”10

3 Equal opportunities

After section 59 of the 1993 Act, there is inserted—

“59A Equal opportunities

(1) The Commission shall discharge their functions in a manner which encourages 
equal opportunities and, in particular, the observance of the equal opportunities 15

requirements.

(2) In subsection (1) above, “equal opportunities” and “equal opportunity 
requirements” have the same meanings as in Section L2 of Part II of Schedule 
5 to the Scotland Act 1998 (c.46).”.

5 Obtaining Commission approval or consent20

After section 58 of the 1993 Act, there is inserted––

“58A Obtaining Commission approval or consent

(1) Any requirement, under or by virtue of this Act, to obtain the approval or 
consent of the Commission, shall (subject to any express provision made by 
this Act in respect of any category of case) be complied with as follows.25
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(2) The application for approval or consent must––

(a) be in such form; and

(b) be accompanied by such documents and fee,

as the Commission shall specify; and the Commission may make different 
provision for different categories of case.5

(3) The person making the application shall—

(a) forthwith give public notification of it; and

(b) if he is not the landlord (or, where the land to which the application 
relates is, or is part of, a common grazing, not the owner) give written 
notification of it to the landlord (or to the owner).10

(4) Within 28 days after public notification of an application made in compliance 
with subsection (2) above—

(a) the landlord (or where the land to which the application relates is, or is 
part of, a common grazing, the owner);

(b) any member of the crofting community in the locality of that land 15

(including, where that land is, or is part of, a common grazing, the 
grazings committee or any crofter who shares in the grazing); or

(c) any other person if he is identified for the purposes of this subsection by 
the provision which imposes the requirement mentioned in subsection 
(1) above,20

may submit to the Commission an objection as regards the application, being 
an objection of the description given in subsection (15) below.

(5) The 28 days mentioned in subsection (4) above include the day on which the 
notification in question is given.

(6) When those 28 days have elapsed the Commission—25

(a) must, in a case where they have received such objections by virtue of 
subsection (4) above and do not consider them to be frivolous, vexatious 
or unreasonable, intervene as respects the application;

(b) may, in any other case, decide to do so if it appears to them that any of—

(i) the general conditions; or30

(ii) any conditions (if any) special to applications of the category in 
question,

applies as respects the application.

(7) If, as regards an objection duly submitted under subsection (4) above, the 
Commission decide not to have regard to it or that it does not provide them 35

with grounds for intervention as respects the application they shall notify––

(a) the applicant, the landlord (or owner) and, as the case may be, the 
grazings committee of the terms of the objection and of the reason for 
that decision; and

(b) the objector, of that reason.40
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(8) If, other than by reason of any such objection, the Commission decide to 
intervene as respects the application, they shall notify the applicant, the 
landlord (or owner) and, as the case may be, the grazings committee of their 
decision to intervene, stating their reasons for intervention.

(9) The general conditions are––5

(a) that, were the proposal to be implemented, there is reason to suppose that 
any or all of the following would be affected adversely––

(i) the interests of the estate which comprises the land;

(ii) the interests of the crofting community mentioned in subsection 
(4)(b) above;10

(iii) the interests of the public at large;

(iv) the sustainable development of the crofting community so 
mentioned; and

(b) that such information as is contained in the application and its 
accompanying documents is insufficient for them to come to a decision 15

as respects the proposal.

(10) If the Commission––

(a) do not intervene, they shall enter the proposal or the matter consented to
(and if and in so far as they think fit any information obtained by them 
by virtue of subsection (2) above and pertaining to that proposal or 20

matter) in the Register of Crofts and notify—

(i) the applicant;

(ii) the landlord (or owner);

(iii) any person who objected under subsection (4) above; and

(iv) as the case may be, the grazings committee,25

that the proposal is approved and may be implemented or as the case 
may be that the matter is consented to and may be proceeded with 
accordingly;

(b) intervene, they shall, within 21 days after the 28 days mentioned in
subsection (4) above have elapsed––30

(i) notify the persons mentioned in sub-paragraphs (i) to (iv) of 
paragraph (a) above of their decision to intervene, stating their 
reasons for intervention; 

(ii) inform those persons (provided in the case of a person who 
objected under subsection (4) above that the objection was not 35

considered by the Commission to be frivolous, vexatious or 
unreasonable) that they may, after the Commission make a 
determination under subsection (11) below, have the right to 
appeal to the Land Court as respects that determination.
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(11) Subject to any other provision of this Act as to procedure, the Commission 
may determine by such procedure and arrangements (including arrangements 
as to delegation and the powers and duties of persons delegated) as they 
consider appropriate whether or not to grant the approval or consent applied 
for; and references in this section to their intervening are to their proceeding to 5

such a determination.

(12) Where the Commission grant the approval or consent applied for they shall 
enter the proposal or the matter consented to (and if and in so far as they think 
fit any information obtained by them by virtue of subsection (2) above and 
pertaining to that proposal or matter) in the Register of Crofts and give such10

notification as is mentioned in subsection (10)(a) above.

(12A)The Scottish Ministers may issue guidance to the Commission for the purposes 
of subsection (9)(a)(iv) above; and the Commission must have regard to any 
guidance so issued.

(13) The Scottish Ministers may by order made by statutory instrument amend––15

(a) subsection (9) above;

(b) any provision of this Act in which are set out conditions mentioned in 
subsection (6)(b)(ii) above,

so as to add to, vary or revoke the general conditions or as the case may be the 
conditions so mentioned.20

(14) A statutory instrument containing an order under subsection (13) above shall 
not be made unless a draft of the instrument has been––

(a) laid before; and

(b) approved by resolution of,

the Scottish Parliament.25

(15) The description is that the objection is made in writing or in another form 
which, by reason of its having some permanency, is capable of being used for 
subsequent reference (as, for example, a recording made on audio or video 
tape).

(16) For the purposes of subsection (15) above (and without prejudice to the 30

generality of that subsection), an objection is to be treated as made in writing 
where it is—

(a) transmitted by electronic means;

(b) received in legible form; and

(c) capable of being used for subsequent reference.”.35

6 Obtaining of information by Commission

In section 40 of the 1993 Act (obtaining of information by the Commission)—

(a) in subsection (1)—

(i) for the words “The Commission may by notice” there is substituted 
“Without prejudice to any other provision of this Act whereby information 40

may or shall be obtained by them, the Commission may by notice under 
this section”; and
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(ii) after the words “any holding” insert “, or on the executor of the person who 
most recently was the owner or occupier of any holding,”;

(b) in subsection (2), for the words “owner or occupier” there is substituted “owner, 
occupier or executor”; and

(c) after subsection (2) there is added—5

“(3) Where the Commission impose a requirement under subsection (1) above, to 
provide information on any person making an application under this Act (the 
requirement being for the purposes of the application), the Commission may if 
they think fit decline to do anything in relation to the application until they are 
satisfied either that the requirement has been complied with or that it is not 10

practicable to comply with the requirement.

(4) If the Commission are satisfied that it is not practicable to comply with the 
requirement (the “original requirement”) they may modify it; and subsection 
(3) above shall apply in relation to the modified requirement as that subsection 
applies to the original requirement.15

(5) This section applies in relation to a common grazing as it applies in relation to 
a holding except that for the purposes of that application references in the 
section to an occupier of a holding are to be construed as references to a crofter 
who shares in the common grazing.”.

7 Maintenance of and provision of information from the Register of Crofts20

In section 41 of the 1993 Act (Register of Crofts)—

(a) in subsection (2)—

(i) for paragraph (c) there is substituted—

“(ca) the landlord’s address and, where the tenant’s address is different from 
the address of the croft, the tenant’s address;25

(cb) where the landlord’s estate is managed on his behalf by another person, a
statement that it is so managed and the name and address of that other 
person;

(cc) where the tenant of a croft holds a right in a common grazing—

(i) the location and boundaries of the grazing;30

(ii) the owner of the grazing and his address;

(iii) any use of the grazing as woodlands by virtue of section 50, or of 
woodlands as part of the grazing by virtue of section 50A, of this 
Act; and

(iv) any other use of the grazing, except use for grazing purposes, use 35

as woodlands or use regulated by a scheme drawn up by the 
Commission under section 52(9) of this Act;

(cd) any—

(i) determination by the Commission under section 3A(6)(a) of this 
Act or by the Land Court on any question coming before it 40

(whether or not on appeal) under this Act;

(ii) order under section 22(1) of this Act;
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(iii) direction under section 24(3) or 25(4) of this Act;

(iv) reorganisation scheme prepared under section 38(8)(a) of this Act;

(v) apportionment under section 52(3) or (4) of this Act; and

(vi) order under section 53B(2) of this Act;

(ce) any other order, determination, consent, authorisation or other 5

proceeding of theirs which they consider it is appropriate to have 
recorded in the Register of Crofts;

(cf) any agreement between a landlord and a crofter concerning access 
between a public road and the croft by a route lying wholly over land 
owned by the landlord, being an agreement intimated to the Commission 10

by the landlord or crofter (the intimation being in such form as the 
Commission may require and there being provided to the Commission,
along with the intimation, a copy of the agreement);

(cg) any agreement for a loan sent to the Commission by virtue of section 
46A(2)(e) of this Act;”; and15

(ii) for the words “the accuracy of the Register” there is substituted “, so far as 
practicable, that the Register is consistent with such information as the 
Commission has obtained under or by virtue of this Act”; 

(b) for subsection (3) there is substituted—

“(3) A person is entitled on request to receive from the Commission a copy or 20

extract of an entry in the Register of Crofts.

(3A) An extract of an entry in the Register of Crofts shall be certified as such by a 
person authorised for the purposes of this subsection by the Commission; and a 
document which bears to be an extract so certified shall be sufficient evidence 
that the Register contains the entry.”; and25

(c) after subsection (4) there is added—

“(5) The Crofters Holdings Book shall be incorporated into the Register of Crofts 
and as so incorporated shall be deemed to have been compiled by the 
Commission in pursuance of subsection (1) above.”. 

PART 230

CROFTS

10 New crofts

After section 3 of the 1993 Act, there is inserted––

“3A New crofts

(1) The Commission shall have power, on the application of the owner of any land 35

situated—

(a) in the crofting counties; or

(b) in an area outwith the crofting counties which is, by order made by 
statutory instrument, designated for the purposes of this paragraph by the 
Scottish Ministers,40
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to constitute the land as a croft by entering it as such, in accordance with 
section 41 of this Act, in the Register of Crofts; but no such entry shall be 
made until the period mentioned in section 52A(3) of this Act has elapsed 
without any appeal to the Land Court being made or until any such appeal 
timeously made is decided or abandoned.5

(2) The Commission shall have power—

(a) on the application of the tenant of any holding situated as is mentioned in 
subsection (1)(b) above; and

(b) provided that subsection (2A) below is complied with and that the 
conditions set out in subsection (11) below are met,10

to constitute the holding as a croft by entering it as such, in accordance with 
section 41 of this Act, in that register; and on the holding being so constituted 
the tenant shall be entitled to be registered, in accordance with section 41(2)(b) 
of this Act, as its tenant.

(2A) Any application under subsection (2) above must be accompanied by a 15

certificate of the Land Court to the effect that the Court is satisfied that, as at 
the date of the certificate—

(a) the tenancy of the holding is one to which—

(i) section 32 of the Small Landholders (Scotland) Act 1911 (c.49) 
applies; or20

(ii) any of the provisions of the Small Landholders (Scotland) Acts 
1886 to 1931 applies; and

(b) no part of the holding is leased other than as a tenancy mentioned in 
paragraph (a) above.

(3) No such entry as is mentioned in subsection (2) above shall be made under that 25

subsection—

(a) until the period mentioned in section 52A(3) of this Act has elapsed 
without any appeal to the Land Court being made or until any such 
appeal timeously made is decided or abandoned; and

(b) unless the Commission are satisfied—30

(i) that agreement has been reached between the applicant and the 
owner of the land as to an amount to be paid by the applicant to the 
owner in compensation for the holding being so constituted and 
that the amount has been duly paid;

(ii) that the applicant and owner have agreed that no amount in 35

compensation is to be so payable; or

(iii) that any such amount found, by virtue of section 3B of this Act, to 
be so payable has been duly paid.

(4) The Commission shall, on receipt of an application under subsection (1) or (2) 
above, give public notification of it.40

(5) Notification under subsection (4) above shall specify a period within which 
comments as regards the application, being comments of the description given 
in subsection (9) below, may be made.
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(6) After the period mentioned in subsection (5) above has elapsed the 
Commission shall––

(a) determine whether to exercise their power under subsection (1) or as the 
case may be (2) above; and 

(b) give public notification of that determination.5

(7) In so determining, the Commission shall have regard to––

(a) such comments, if any, as are duly made by virtue of subsection (5) 
above;

(b) the public interest and as the case may be the interests of the crofting 
community in the locality of the land; and10

(c) whether social or economic benefits might be expected as a consequence 
of so constituting it.

(8) No application is to be made under subsection (1) above in respect of an 
agricultural holding occupied by a tenant where—

(a) the tenancy is––15

(i) a 1991 Act tenancy (within the meaning of the Agricultural 
Holdings (Scotland) Act 2003 (asp 11)); or

(ii) a short limited duration tenancy or limited duration tenancy 
(within the meaning of that Act); or

(b) it is competent for the tenant to make an application under subsection (2) 20

above,

if the written agreement of the tenant has not been obtained; and on such a 
holding being constituted as a croft under subsection (1) above the tenant shall 
be entitled (unless not a natural person) to be registered, in accordance with 
section 41(2)(b) of this Act, as its tenant.25

(9) The description is that the comments are made in writing or in another form 
which, by reason of its having some permanency, is capable of being used for 
subsequent reference (as, for example, a recording made on audio or video 
tape).

(10) For the purposes of subsection (9) above (and without prejudice to the 30

generality of that subsection), comments are to be treated as made in writing 
where they are—

(a) transmitted by electronic means;

(b) received in legible form; and

(c) capable of being used for subsequent reference.35

(11) The conditions are—

(c) that the holding does not exceed 30 hectares;

(d) that the holding is not comprised within a larger agricultural unit, the 
holding and that larger unit being, or having been, worked, managed or 
let as a single unit;40

(e) that the tenant is a natural person; and
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(f) that such fixed equipment on the holding as is necessary to enable the 
tenant to cultivate the croft is not provided by the landlord.

(12) An order under subsection (1)(b) above is not made unless a draft of the 
statutory instrument containing the order has been—

(a) laid before; and5

(b) approved by a resolution of,

the Scottish Parliament.

3B Compensation for constituting holding outwith crofting counties as croft 
on application of tenant

(1) Where, in relation to an application under subsection (2) of section 3A of this 10

Act, there is no such agreement as is mentioned in subsection (3)(b)(i) or (ii) of 
that section, the compensation payable by the applicant to the owner in 
compensation for the holding being constituted as a croft is to be the difference 
between—

(a) the value of the holding assuming that it is not to be so constituted; and15

(b) its value assuming that it is so constituted,

and is to be assessed by a valuer appointed by the applicant and the owner.

(2) But where the applicant and the owner are unable to agree as to such an 
appointment the valuer is to be appointed by the Land Court or by a person 
nominated by the Court.20

(3) The valuer is to assess the value of the holding—

(a) as at the date of the relevant application under section 3A(2);

(b) having regard to the value that would be likely to be agreed between a 
reasonable buyer and seller of such a holding assuming—

(i) that the buyer and seller are, as respects the transaction, willing; 25

and

(ii) that the buyer is a sitting tenant;

(c) taking account, in so far as a buyer and a seller of the holding would do 
so, of any factor attributable to the known existence of a person who (not 
being the applicant) would be willing to buy the holding at a price higher 30

than other persons because of a characteristic of the holding which 
relates peculiarly to that person’s interest in buying it; and

(d) taking account of the terms and conditions of any lease of sporting 
interests affecting the land.

(4) The valuer is to invite the owner and the applicant to make written 35

representations about the valuation of the holding under this section and is to 
have regard to any such representation.

(5) The valuer may—

(a) enter onto land; and

(b) make any reasonable request of the owner or the applicant,40

for the purpose of any assessment under this section.
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(6) The valuer must, within 6 weeks after being appointed, send to the owner and 
the applicant a notice in writing specifying the compensation payable and 
setting out how its amount was calculated.

(7) The expenses of the valuer accrued in carrying out his functions under this 
section are to be met by the applicant.5

(8) In this section “valuer” includes two valuers with an oversman.

3C Appeal against assessment under section 3B

(1) The owner or the applicant may appeal to the Lands Tribunal for Scotland 
against an assessment carried out under section 3B.

(2) An appeal under this section—10

(a) shall state the grounds on which it is made; and

(b) shall not be lodged more than 21 days after the date of the notice under 
section 3B(6) of this Act.

(3) In an appeal under this section, the tribunal may reassess any value (and any 
factor affecting any value).15

(4) The valuer may be a witness in the appeal proceedings.

(5) And in those proceedings, in addition to the owner and the applicant, any 
creditor in a standard security over the land or any part of it is entitled to be 
heard.

(6) The tribunal is to give reasons for its decision on an appeal under this section 20

and is to issue a written statement of those reasons.

(7) The decision of the tribunal in an appeal under this section is final.”.

11 The statutory conditions

(1) In section 5 of the 1993 Act (the statutory conditions)—

(a) after subsection (1) there is inserted—25

“(1A) If the landlord considers that the crofter is failing to comply with the condition 
set out in paragraph 3A of that Schedule he may serve notice to that effect on 
the crofter.”;

(b) after subsection (2) there is inserted—

“(2A) But where the crofter, for the purpose of conserving—30

(a) the natural beauty of the locality of the croft; or

(b) the flora and fauna of that locality,

engages in, or refrains from, an activity, his so engaging or refraining is not to 
be treated as a breach of any of the statutory conditions as respects the croft.

(2B) If, immediately before the coming into force of section 11 of the Crofting 35

Reform etc. Act 2006 (asp 00), the croft was being used for a subsidiary or 
auxiliary occupation by virtue of the right conferred by paragraph 3 of 
Schedule 2 to this Act (as that paragraph then applied), any continuation of use 
for that occupation is not to be treated as a breach of the statutory conditions as 
respects the croft.”; and40
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(c) for subsection (3) there is substituted—

“(3) Any contract or agreement made by a crofter by virtue of which he is deprived 
of any right conferred on him by—

(a) a provision of this Act not mentioned in paragraph (b) below, shall to 
that extent be void unless the contract or agreement is approved by the 5

Land Court;

(b) any of sections 8, 12 to 19, 21 and 37 of this Act, may be intimated to the 
Commission by a party to the agreement (the intimation being in such 
form as the Commission may specify and there being provided to the 
Commission, along with the intimation, a copy of the contract or 10

agreement). 

(4) On giving approval under subsection (3)(a) above, the Land Court shall 
intimate to the Commission that it has done so and provide them with a copy of 
the contract or agreement.

(5) On receiving a copy, provided under subsection (3)(b) or (4) above, of a 15

contract or agreement the Commission shall enter the copy in the Register of 
Crofts.

(6) Where a copy is so entered then, subject to the terms of the contract or 
agreement, the deprival in question is binding on the successors to the crofter’s 
interest.20

(7) Before the croft is put to any such use as is mentioned in paragraph 3(b) of the 
statutory conditions, the crofter must apply for the landlord’s written consent 
and either—

(a) obtain it unconditionally or subject to conditions which the crofter 
accepts; or25

(b) obtain the consent of the Commission.

(8) Any application for consent under paragraph (b) of subsection (7) above is to 
be made under this subsection but may be made only where consent under
paragraph (a) of that subsection (whether unconditional or subject to such 
conditions as are mentioned in paragraph (a)) has not been obtained within 28 30

days after application under paragraph (a).

(9) The Commission shall, on receipt of an application under subsection (8) 
above—

(a) consult, as regards the proposed purposeful use, the landlord and the 
members of the crofting community in the locality of the land; and 35

(b) if the proposed purposeful use—

(i) constitutes a change for which planning permission is required; or

(ii) by virtue of any enactment (other than this Act) requires any other 
permission or approval,

require it to be shown that the permission or approval has been given.40

(10) The Commission shall decide the application within 28 days after receiving it; 
and if they give their consent may impose such conditions as they think fit.”.
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(2) In Schedule 2 to that Act (which sets out conditions to which every tenancy of a croft is 
subject)—

(a) in paragraph 3, for the words from “cultivate” to the end there is substituted
“either or both—

(a) cultivate his croft;5

(b) put it to some other use, being a purposeful use,

so that every part of the croft either is cultivated or is put to such use.”;

(b) after paragraph 3 there is inserted—

“3A The croft shall be kept in a fit state for cultivation except in so far as a use to 
which it is put by virtue of paragraph 3(b) above is incompatible with its being 10

so kept.

3B Without prejudice to the generality of paragraph 3A above, in determining 
whether that paragraph is complied with regard shall be had to whether 
appropriate measures (which may include the provision of drainage) are 
routinely undertaken, where requisite and practicable, to control or eradicate 15

vermin, bracken, whins, broom, rushes, iris and harmful weeds.”;

(c) in paragraph 5, for the words from “persistently” to the end there is substituted
“injure the croft—

(a) by allowing the dilapidation of buildings;

(b) where the croft is cultivated, by allowing, after relevant notice, the 20

deterioration of the soil; or

(c) where the croft is put to some other purposeful use, by actings 
prejudicial to that use being actings carried out after relevant notice.”;

(d) after paragraph 5 there is inserted—

“5A In sub-paragraphs (b) and (c) of paragraph 5 above, “relevant notice” means 25

notice given by the landlord to the crofter not to do, or not to allow, a particular 
thing or not to engage in a particular course of conduct (being a thing or course 
of conduct specified in the notice and relevant to the deterioration or prejudice 
in question).”;

(e) after paragraph 6 there is inserted—30

“6A The crofter shall be responsible for ensuring, where the croft is sublet, that the 
subtenant adheres to the statutory conditions.”;

(f) in paragraph 7, for the word “subdivide” there is substituted “divide”;

(g) in paragraph 9, the word “persistently” is repealed;

(h) after paragraph 11 there is inserted—35

“11A Nothing in paragraph 11 above shall be held to allow, or require the crofter to 
allow, the landlord, or any person authorised by the landlord, to exercise 
unreasonably a right enjoyed by virtue of that paragraph.”; and

(i) in paragraph 13, at the end there is added—
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““purposeful use” is any planned and managed use, being a use which 
subject to the exception in paragraph 3A above, does not adversely affect 
the croft, the public interest, the interests of the landlord or the use of 
adjacent land.”.

(3) The amendment made by subsection (2)(a) above does not affect the right conferred by 5

paragraph 3 of Schedule 2 to that Act, as originally enacted, in relation to a use for 
subsidiary or auxiliary occupations provided that such use subsists (having subsisted 
from before the coming into force of that subsection). 

12 Complaint as respects breach of the statutory conditions

After section 5 of the 1993 Act, there is inserted—10

“5A Complaint as respects breach of the statutory conditions

(1) Without prejudice to any right which the landlord has to initiate proceedings in 
relation to a breach of the statutory conditions as respects a croft, the landlord 
or any member of the crofting community in the locality of the croft may 
complain to the Commission that such a breach (other than a breach of the 15

condition as to payment of rent) has occurred.

(2) Provided—

(a) that no proceedings—

(i) such as are mentioned in subsection (1) above; or

(ii) under section 5B of this Act,20

have been initiated; and

(b) that the period allowed the crofter by virtue of subsection (4) below has 
elapsed,

the Commission may make an application to the Land Court in relation to the 
breach; but this subsection is subject to subsection (3) below.25

(3) Except where the complaint was by the landlord, the Commission shall give 
him written notice of their intention to make the application; and if within 14 
days after receipt of that notice he gives them intimation that he objects, being 
intimation of the description given in subsection (7) below, they shall not 
proceed with the application.30

(4) Before making the application, the Commission shall give written notice to the 
crofter of the breach complained of and give him the opportunity to remedy it 
within such reasonable period as they shall specify in the notice.

(5) Where, on an application under subsection (2) above, the Land Court is
satisfied that the breach complained of has occurred, it may—35

(a) order that the breach be remedied and specify a time within which that 
must occur; and

(b) make such order regarding the payment of compensation by the crofter 
to the landlord as it thinks fit.

(6) Where an order under subsection (5)(a) above is not complied with, the 40

Commission may apply to the Land Court for an order—

(a) terminating the tenancy;
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(b) declaring the croft to be vacant; and

(c) for the removal of the tenant from the croft.

(7) The description is that the intimation is given in writing or in another form 
which, by reason of its having some permanency, is capable of being used for 
subsequent reference (as, for example, a recording made on audio or video 5

tape).

(8) For the purposes of subsection (7) above (and without prejudice to the 
generality of that subsection), an intimation is to be treated as given in writing 
where it is—

(a) transmitted by electronic means;10

(b) received in legible form; and

(c) capable of being used for subsequent reference

5B Termination of tenancy for misuse or neglect

(1) Without prejudice to any right which the landlord has to initiate proceedings in 
relation to a breach of the statutory conditions as respects a croft, if the 15

crofter—

(a) misuses; or

(b) neglects,

the croft, the landlord or, with the consent of the landlord, the Commission 
may apply to the Land Court for an order—20

(i) terminating the tenancy;

(ii) declaring the croft to be vacant; and

(iii) for the removal of the tenant from the croft.

(2) Before making an application by virtue of paragraph (a) of subsection (1) 
above the landlord, or as the case may be the Commission, shall give written 25

notice to the crofter of the misuse complained of and give him the opportunity 
to end that misuse within a period of 42 days commencing with the day on 
which notice is given.

(3) Where, on an application made by virtue of paragraph (a) of subsection (1) 
above, the Court is minded to make the order applied for, it shall so notify the 30

crofter but shall not make the order (the crofter being advised accordingly in 
the notification) if, by the end of a period of 42 days commencing with the day 
on which notification is given, he is able to satisfy the Court that the misuse
has been brought to an end.

(4) If the circumstances are that an application made by virtue of paragraph (b) of 35

subsection (1) above (in this section, the “current application”) is being made 
within 5 years after another application made by virtue of that paragraph as 
respects the croft, and that other application resulted in notification being given 
to the crofter under subsection (5) or (6) below, then before making the current 
application the landlord, or as the case may be the Commission, shall give 40

written notice to the crofter of the neglect complained of and give him the 
opportunity to end that neglect within a period of 42 days commencing with 
the day on which notice is given.
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(5) Where, on an application made by virtue of paragraph (b) of subsection (1) 
above in circumstances other than are mentioned in subsection (4) above, the 
Court is minded to make the order applied for, it shall so notify the crofter but 
shall not make the order (the crofter being advised accordingly in the 
notification) if—5

(a) the crofter agrees forthwith that there has been neglect and undertakes to 
end that neglect; and

(b) by the end of a period of one year commencing with the day on which 
notification is given, he is able to satisfy the Court that the croft is being 
managed so as to meet the standards mentioned in subsection (7) below.10

(6) Where, on an application made by virtue of paragraph (b) of subsection (1) 
above in the circumstances mentioned in subsection (4) above, the Court is 
minded to make the order applied for, it shall so notify the crofter but shall not 
make the order (the crofter being advised accordingly in the notification) if, by 
the end of a period of 42 days commencing with the day on which notification 15

is given, he is able to satisfy the Court that the croft is being managed so as to 
meet the standards mentioned in subsection (7) below.

(7) For the purposes of subsection (1) above, a crofter—

“misuses” a croft where he wilfully and knowingly uses it otherwise than 
for the purpose of its being cultivated or put to such other purposeful use 20

as is duly consented to by virtue of section 5(7) of this Act;

“neglects” a croft where the croft is not managed so as to meet the 
standards of good agricultural and environmental condition referred to in 
regulation 4 of, and the Schedule to, the Common Agricultural Policy 
Schemes (Cross-Compliance) (Scotland) Regulations 2004 (SSI 2004 25

No. 518).

(8) But where the crofter, for the purpose of conserving—

(a) the natural beauty of the locality of the croft; or

(b) the flora and fauna of that locality,

engages in, or refrains from, an activity, his so engaging or refraining is not, 30

for the purposes of subsection (1) above, to be treated as misuse or neglect as 
respects the croft.

(9) If, immediately before the coming into force of section 12 of the Crofting 
Reform etc. Act 2006 (asp 00), the croft was being used for a subsidiary or 
auxiliary occupation by virtue of the right conferred by paragraph 3 of 35

Schedule 2 to this Act (as that paragraph then applied), any continuation of use 
for that occupation is not, for the purposes of subsection (1) above, to be 
treated as misuse or neglect as respects the croft.

(10) The Scottish Ministers may by order made by statutory instrument amend the
definition of “neglects” in subsection (7) so as to substitute different standards 40

for those for the time being mentioned in that subsection.

(11) A statutory instrument containing an order under subsection (10) shall not be 
made unless a draft of the instrument has been—

(a) laid before; and
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(b) approved by resolution of,

the Scottish Parliament.”.

13 Exchange of crofts or parts of crofts

After section 4 of the 1993 Act, there is inserted—

“Exchange of crofts5

4A Exchange of crofts or parts of crofts

(1) A crofter may not exchange his croft (or any part of his croft) for another croft 
(or part of another croft) unless—

(a) he obtains the consent of—

(i) the landlord of his croft; and10

(ii) the Commission;

(b) the exchanging crofters have the same landlord; and

(c) that landlord is the owner of any common grazing in which the crofters 
share.

(2) The consent of the Commission shall not be given unless they are satisfied that 15

the consent mentioned in paragraph (a)(i) of subsection (1) above has been 
obtained.

(3) In the case of an application made by virtue of subsection (1) above, the special 
condition which applies for the purposes of section 58A(6)(b)(ii) of this Act is 
that there are reasonable grounds for concern that the proposed exchange 20

would be unfair to either (or as the case may be any) of the crofters who are 
parties to the proposed exchange.

(4) A new croft is not created by virtue only of such exchange.”.

14 Division of croft

For section 9 of the 1993 Act (sub-division of croft), there is substituted—25

“9 Division of croft

(1) A crofter shall not divide his croft unless he obtains the consent of the 
Commission.

(2) In the case of an application to divide a croft, the following special conditions 
apply for the purposes of section 58A(6)(b)(ii) of this Act—30

(a) that the application is for the creation of more than two new crofts; or

(b) that the original croft is one created as a consequence of an earlier 
division (or sub-division).

(3) Any division of a croft to which the Commission have given their consent 
under this section shall take effect when such details of that division as the 35

Commission may require by virtue of sections 41 and 41A of this Act are 
entered in the Register of Crofts.

(4) After division, the rent payable for the new crofts shall be that agreed between 
the landlord and the tenant.

114



Crofting Reform etc. Bill 17
Part 2—Crofts

(5) In the event that such agreement cannot be reached, the Land Court, on the 
application of the landlord or the tenant, shall have the power to determine the 
rent in accordance with subsections (3) and (4) of section 6 of this Act, the fees 
payable in connection with such an application being borne by the tenant.

(6) In this section—5

“division” means the division of a croft into two or more new crofts 
(“divide” being construed accordingly); 

“original croft” means the croft which is the subject of an application for 
division; and

“new crofts” mean each of the crofts created by the division of the 10

original croft.”.

15 Subletting

(1) In section 27 of the 1993 Act (provisions as to right to sublet)—

(a) in subsection (1), after the words “his croft” there is inserted “, for a period not 
exceeding 10 years,”; and15

(b) for subsections (3) and (4) there is substituted—

“(3) In the case of any application for such consent, the following special conditions
apply for the purposes of section 58A(6)(b)(ii) of this Act—

(a) that there are reasonable grounds for concern as regards the use which 
the proposed subtenant intends to make of the croft; and20

(b) that the proposed subtenant will not reside on, or within 16 kilometres of, 
the croft.”.

(2) Section 28 of that Act (special provisions regarding subletting of crofts not adequately 
used) is repealed.

(3) In section 29 of that Act (miscellaneous provisions regarding subleases of crofts)—25

(a) after subsection (2) there is inserted—

“(2A) The conditions of let must specify that the crofter shall give the subtenant not 
less than 6 months written notice of any intention to assign, exchange or divide 
the croft and that the sublease shall come to an end on such assignation, 
exchange or division.”; and30

(b) after subsection (3) there is inserted—

“(3A) Where the tenancy of a croft is terminated by virtue of the death of the crofter, 
the Commission shall, as part of their consideration in determining whether to 
make an order under the proviso to subsection (3) above and if so what period 
of occupation to permit—35

(a) consult the deceased crofter’s executor; and

(b) have regard in particular to such hardship as might, according to what 
they decide, be occasioned—

(i) the former subtenant; or

(ii) an assignee or transferee of the interest of tenant,”.40
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16 Assignation

In section 8 of the 1993 Act (assignation of croft)—

(a) in subsection (1), for paragraphs (a) and (b) there is substituted “unless he obtains 
the consent of the Commission”;

(b) for subsections (2) to (4) there is substituted—5

“(2) In the case of an application made by virtue of subsection (1) above in respect 
of an assignation to a person other than a member of the crofter’s family, the 
following special conditions apply for the purposes of section 58A(6)(b)(ii) of 
this Act— 

(a) that the proposed assignee lives, or intends to live, more than 16 10

kilometres distant from the croft;

(b) that he already owns or is tenant of a croft;

(c) that he lacks the knowledge, abilities and experience to cultivate the croft 
or as the case may be to put it to such other purposeful use as he intends;

(d) that he is the grazings clerk or a member of the grazings committee;15

(e) where the landlord is not a natural person, that the proposed assignee is a 
member or employee, or is a member of the family of a member or 
employee, of the body which constitutes the landlord;

(f) that there are reasonable grounds for concern over the use to which the 
proposed assignee intends to put the croft.”;20

(c) in subsection (5), for the words from “in writing” to “above” there is substituted 
“of the Commission”; and

(d) in subsection (6), for the words from “at the term” to “may be,” there is 
substituted “on such date as the Commission shall specify in the consent (being a 
date not less than two months after that on which the consent was intimated to the 25

crofter) unless before that date”.

17 Bequest of tenancy of croft

(1) Section 10 of the 1993 Act (bequest of croft) is amended as follows.

(2) For subsection (1), there is substituted—

“(1) A crofter may, by will or other testamentary writing, bequeath the tenancy of 30

his croft to any one natural person.”.

(3) In subsection (2)—

(a) after the word “landlord”, where it first occurs, there is inserted “and send a copy 
of the notice to the Commission, both”;

(b) for the word “2” there is substituted “4”;35

(ba) for the words “unavoidable cause” there is substituted “cause, being a cause which 
the Commission accept is unavoidable,”;

(bb) after the words “give such notice” there is inserted “(and send such a copy)”;

(c) for the word “4” there is substituted “6”;

(ca) after the word “given” there is inserted “(and copy sent)”;40
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(d) after the words “the provisions of this subsection”, there is inserted “or subsection 
(2A) below”; and

(e) the words from “The giving of such notice” to the end are repealed.

(4) After subsection (2) there is inserted—

“(2A) Notice under subsection (2) above of the bequest may be given by an executor 5

of the deceased crofter authorised for that purpose by the legatee.

(2B) The giving of notice to the landlord in accordance with the provisions of 
subsection (2) or (2A) above shall import acceptance of the bequest; and the 
legatee if—

(a) he is a member of the deceased crofter’s family; or10

(b) he is a person other than a member of the deceased crofter’s family and 
the landlord does not intimate objection to the legatee in accordance with 
subsection (3) below,

shall come into the place of the deceased crofter (as from the date of death of 
the deceased crofter) on the relevant date mentioned in subsection (2D) below.15

(2C) Where notice is given in accordance with the provisions of subsection (2) or 
(2A) above and—

(a) the legatee is a member of the deceased crofter’s family, the Commission
shall notify the legatee of the information they require for the purpose of 
updating the Register of Crofts in relation to the tenancy; or20

(b) the legatee is a person other than a member of the deceased crofter’s 
family and the Commission receive no intimation of objection to the 
legatee in accordance with subsection (3) below, they shall notify the 
legatee—

(i) to that effect; and25

(ii) of the information referred to in paragraph (a) above.

(2D) The Commission  shall notify the legatee when they are satisfied that he has 
provided the information required by them in their notification to him under 
subsection (2C) above; and the “relevant date” referred to in subsection (2B) 
above is the date on which the Commission notify the legatee under this 30

subsection.”.

(5) For subsection (3), there is substituted—

“(3) Where the legatee is a person other than a member of the deceased crofter’s 
family, the landlord may, within one month (or such longer period as may be 
determined by the Commission on an application made to them by the 35

landlord) after the date of the notice given to him in accordance with 
subsection (2) or (2A) above, intimate to—

(a) the legatee; and

(b) the Commission,

that he objects to the legatee becoming tenant of the croft; and any such 40

intimation shall state the grounds of objection.”. 
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(6) In subsection (4), for paragraph (b) there is substituted—

“(b) not so satisfied, they shall—

(i) notify the landlord and the legatee to that effect; and

(ii) notify the legatee of the information they require for the purpose of 
updating the Register of Crofts in relation to the tenancy.”. 5

(7) After that subsection, there is inserted—

“(4A) In a case where subsection (4)(b) above applies, the Commission shall notify 
the legatee when they are satisfied that he has provided the information 
required by them in their notification to him under sub-paragraph (ii) of that 
subsection; and, if no appeal is made under subsection (4B) below against the 10

Commission’s decision under subsection (4)(b) above, the legatee shall come 
into the place of the deceased crofter (as from the date of the deceased crofter’s 
death) on the date on which the Commission notify the legatee under this 
subsection.

(4B) The legatee or, as the case may be, the landlord may, within 42 days after the15

giving of notification of the Commission’s decision under paragraph (a) or (b) 
of subsection (4) above in relation to the objection, appeal by way of stated 
case, on one or more of the grounds mentioned in section 52A(3) of this Act, to 
the Land Court against that decision.

(4BA)In an appeal under subsection (4B) above the Court may—20

(a) confirm the decision;

(b) direct the Commission to come to a different decision; or

(c) remit the case to the Commission without so directing them.

(4C) Where, on an appeal under subsection (4B) above, the Land Court directs the 
Commission to decide that a bequest under subsection (1) above be upheld, the 25

legatee shall come into the place of the deceased crofter (as from the date of 
the deceased crofter’s death) on the date the Court directs under this 
subsection.

(4D) A legatee who comes into the place of a deceased crofter in accordance with 
subsection (2B), (4A) or, as the case may be, (4C) above, in doing so—30

(a) becomes liable for such debts of the deceased crofter’s estate as are 
attributable to the tenancy; and

(b) shall, if requested to do so by the executor, pay the reasonable expenses 
necessarily and wholly incurred by the executor in relation to the 
administration and management of the tenancy during the period 35

beginning with the date of the deceased crofter’s death and ending 
immediately before the date when the legatee so comes into the place of 
the deceased crofter; and such expenses—

(i) shall, in the event of a dispute as to amount, be determined by the 
Land Court on the application of the executor or the legatee; and40

(ii) shall not fall to be met from the deceased crofter’s estate.
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(4E) Notwithstanding that a legatee comes into the place of the deceased crofter as 
mentioned in subsection (4D) above, the tenancy is an asset of the deceased 
crofter’s estate, available along with the other assets of the estate to meet the 
other expenses of administration, and debts, of the estate; and any such legatee 
is liable to contribute to such expenses and debts accordingly.”.5

18 Prior rights, on intestacy, in relation to tenancy of croft

(1) Section 8 of the Succession (Scotland) Act 1964 (c.41) (prior rights, on intestacy, in 
dwelling house and furniture) is amended as follows.

(2) In subsection (1)—

(a) for the words “dwelling house to which this section applies,”, there is substituted 10

“dwelling house mentioned in subsection (4)(a) of this section,”; 

(b) after the words “shall be entitled” there is inserted “, subject to subsection (2B) of 
this section,”; and

(c) the proviso is repealed.

(3) After subsection (2), there is inserted—15

“(2A) Where the tenant of a croft dies intestate leaving a spouse or civil partner or, 
where he dies leaving no spouse or civil partner, leaving a cohabitant, and the 
intestate estate includes a relevant interest in a dwelling house mentioned in 
subsection (4)(b) of this section, the surviving spouse, civil partner or, as the 
case may be, cohabitant shall be entitled, subject to subsection (2B) of this 20

section, to receive out of the intestate estate—

(a) where the value of the relevant interest does not exceed the amount for 
the time being fixed by order under subsection (1)(a) of this section, the 
tenancy of the croft;

(b) in any other case, the sum for the time being fixed by order under 25

subsection (1)(b) of this section.

(2B) If the intestate estate comprises—

(a) a relevant interest in two or more dwelling houses mentioned in 
subsection (4)(a) of this section, subsection (1) of this section shall have 
effect only in relation to such one of them as the surviving spouse or 30

civil partner may elect for the purposes of subsection (1) within 6 months 
after the date of death of the intestate;

(b) a relevant interest in two or more dwelling houses mentioned in 
subsection (4)(b) of this section, subsection (2A) of this section shall 
have effect only in relation to such one of them as the surviving spouse, 35

civil partner or cohabitant may elect for the purposes of subsection (2A)
within 6 months after that date;

(c) a relevant interest in both—

(i) one or more dwelling houses mentioned in subsection (4)(a) of this 
section; and40
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(ii) one or more dwelling houses mentioned in subsection (4)(b) of this 
section,

the surviving spouse or civil partner shall not be entitled to receive both 
the entitlement under subsection (1) of this section and that under 
subsection (2A) of this section and must elect within 6 months after that 5

date whether to take the entitlement under the said subsection (1) or 
under the said subsection (2A).”.

(4) For subsection (4), there is substituted—

“(4) The dwelling house is—

(a) in a case mentioned in subsection (1) of this section, any dwelling house 10

in which the surviving spouse or civil partner of the intestate was 
ordinarily resident at the date of death of the intestate and which did not, 
at that date, form part of a croft of which the intestate was tenant;

(b) in a case mentioned in subsection (2A) of this section, any dwelling 
house in which the surviving spouse, civil partner or cohabitant was 15

ordinarily resident at the date of death of the intestate and which, at that 
date, formed part of a croft of which the intestate was tenant.”.

(5) In subsection (6), before paragraph (a) there is inserted—

“(za) “cohabitant” means a person—

(i) who was living with the intestate as if married to him; or20

(ii) who was living with the intestate as if in civil partnership with 
him,

and had been so living for at least 2 years.”.

19 Transfer of tenancy of croft by executor: amendment of section 16 of the 
Succession (Scotland) Act 196425

(1) Section 16 of the Succession (Scotland) Act 1964 (powers of executor to assign lease 
which prohibits assignation) is amended as follows.

(2) In subsection (2), for the words from “notwithstanding” to the end, there is substituted
“subject to subsection (2A) of this section, to transfer the interest.”. 

(3) After that subsection, there is inserted—30

“(2A) Transfer by an executor pursuant to subsection (2) of this section—

(a) of an interest under an agricultural lease which is a lease of a croft within 
the meaning of section 3(1) of the Crofters (Scotland) Act 1993 (c.44) 
shall require the consent of the Crofters Commission; and

(b) of an interest under any other lease (including any agricultural lease 35

which does not fall within paragraph (a) of this subsection) and which is 
not a transfer to one of the persons entitled to succeed to the deceased’s 
intestate estate or to claim legal rights or the prior rights of a surviving 
spouse or civil partner out of the estate, in satisfaction of that person’s 
entitlement or claim, shall require the consent of the landlord.”.40

(4) In subsection (9), in the definition of “agricultural lease”, for the words “Act of 1955”
there is substituted “Crofters (Scotland) Act 1993 (or of any part of a croft if it is a part
consisting of a right mentioned in section 3(4)(a) of that Act)”.
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20 Transfer of tenancy of croft by executor: special provision relating to the 1993 Act

After section 16 of the Succession (Scotland) Act 1964, there is inserted—

“16A Leases of crofts: special provision relating to the Crofters (Scotland) Act 
1993

(1) The requirement in section 16(2A)(a) of this Act to obtain the consent of the 5

Crofters Commission shall be treated as if it were a requirement under the 
Crofters (Scotland) Act 1993 (c.44) and accordingly section 58A of that Act 
shall apply for the purposes of the requirement as it applies for the purposes of 
a requirement under that Act.

(2) In the case of an application for the consent of the Crofter’s Commission made 10

by virtue of section 16(2A)(a) of this Act in respect of a transfer to a person 
other than a member of the crofter’s family, the following special conditions 
apply for the purposes of section 58A(6)(b)(ii) of the Crofters (Scotland) Act 
1993—

(a) that the proposed transferee lives, or intends to live, more than 16 15

kilometres distant from the croft;

(b) that he already owns or is tenant of a croft;

(c) that he lacks the knowledge, abilities and experience to cultivate the croft 
or as the case may be to put it to such other purposeful use as he intends;

(d) that he is the grazings clerk or a member of the grazings committee;20

(e) where the landlord is not a natural person, that the proposed transferee is 
a member or employee, or is a member of the family of a member or 
employee, of the body which constitutes the landlord;

(f) that there are reasonable grounds for concern over the use to which the 
proposed transferee intends to put the croft.25

(3) Where the consent of the Crofter’s Commission to a transfer is required by 
section 16(2A)(a) of this Act, and the executor transfers the interest without the 
consent of the Commission—

(a) the transfer and any deed purporting so to transfer the interest shall be 
null and void; and30

(b) the Commission may declare the croft to be vacant.

(4) A transfer to which the Crofter’s Commission have given their consent under 
section 16(2A)(a) of this Act shall take effect on such date as the Commission 
shall specify in the consent (being a date not less than two months after that on 
which the consent was intimated to the executor) unless before that date the 35

executor and the transferee jointly give to the Commission notice in writing 
that they do not intend to proceed with the transfer.

(5) An appeal shall lie on any question of fact or law to the Land Court against a 
decision of the Crofters Commission on an application made to them under 
section 16(2A)(a) of this Act.40

(6) The appellant may be the applicant or any person with an interest in the 
application.
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(7) An appeal under subsection (5) of this section must be brought within 42 days 
after the Commission dispose of the application.

(8) Section 52A(4) and (5) of the Crofters (Scotland) Act 1993 shall apply to an 
appeal by an executor under subsection (5) of this section as it applies to an 
appeal under that section.5

(9) In an appeal under subsection (5) of this section, the Land Court may confirm 
the decision or direct the Commission to come to a different decision.”.

21 Amendment of section 11 of the 1993 Act

(1) Section 11 of the 1993 Act (intestacy) is amended as follows.

(2) In subsection (2), for the word “3” there is substituted “12”.10

(3) In subsection (3)—

(a) paragraph (a) is repealed;

(b) in paragraph (b)—

(i) the word “otherwise” is repealed; and

(ii) after the word “tenancy,” there is inserted “the date (no later than 2 months15

after the date of death of the deceased crofter) on which the Commission 
receive notification of the death or, where no such notification is 
received,”; and

(c) in paragraph (d), for the words “on which the Commission notified the landlord 
and the legatee” there is substituted “of notification by the Commission”.20

(4) For subsections (4) to (9), there is substituted—

“(4) If at the expiry of the period of 12 months referred to in subsection (2) above, it 
appears to the Commission (whether from notification under that subsection or 
otherwise) that the executor has not furnished to the landlord particulars of any 
transferee in accordance with subsection (1) above, they shall give notice in 25

such manner as they think proper, whether by advertisement or otherwise—

(a) to the landlord;

(b) if an executor is confirmed in respect of the intestate estate of the 
deceased crofter, to the executor; and

(c) if no executor is so confirmed, to each person of whom the Commission 30

are aware and who the Commission consider may claim to be entitled to 
claim prior or legal rights out of, or to succeed to, the intestate estate,

that they propose to terminate the tenancy and declare the croft vacant and 
inviting the recipients of the notice to make representations as respects the 
proposal to the Commission before the expiry of the period of one month after35

the date of the notice.

(5) If, having considered representations (if any) made to them in accordance with 
subsection (4) above, the Commission are satisfied that—

(a) the landlord or the executor has terminated the tenancy in accordance 
with section 16(3)(b) of the Succession (Scotland) Act 1964;40

(b) the executor is proposing to transfer the tenancy; or
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(c) a person is entitled to a transfer of the tenancy in or towards the 
satisfaction of his claim to prior rights or his entitlement to succeed to 
the deceased’s intestate estate,

they are not to implement their proposal; but if not so satisfied they may 
implement their proposal if they consider it appropriate to do so.5

(6) If, by virtue of subsection (5) above, the Commission are not entitled to 
implement their proposal, but it appears to them subsequently (by means of 
representations made to them or otherwise) that the tenancy is not being 
transferred or is unable to be transferred, the Commission may give notice 
again as mentioned in subsection (4) above.10

(7) If, having considered representations (if any) made to them in accordance with 
subsection (4) above as respects a proposal contained in a notice given by 
virtue of subsection (6) above, the Commission are satisfied that it is 
appropriate to implement their proposal they may do so.

(8) Where the Commission, in pursuance of this section, declare the croft vacant—15

(a) they shall give notice to that effect—

(i) to the landlord;

(ii) if an executor is confirmed in respect of the intestate estate of the 
deceased crofter, to the executor; and

(iii) if no executor is so confirmed, to each person of whom the 20

Commission is aware and who the Commission consider may 
claim to be entitled to claim prior or legal rights out of, or to 
succeed to, the intestate estate,

and any such notice to the landlord shall require him to submit to them 
such proposals as are mentioned in section 23(5) of this Act;25

(b) any right of any person in, or in relation to, the tenancy shall be 
extinguished; and

(c) the landlord shall be liable to pay to the executor of the deceased crofter 
the value of the permanent improvements on the croft in so far as—

(i) the improvement is suitable to the croft;30

(ii) the improvement was executed or paid for by the deceased crofter 
or by any of the predecessors of the deceased crofter in the 
tenancy; and

(iii) either the improvement was executed otherwise than in pursuance 
of a specific agreement in writing under which the deceased 35

crofter was bound to execute the improvement or, if the 
improvement was executed in pursuance of such an agreement, the 
deceased crofter did not receive and his executor has not received, 
by way of reduction of rent or otherwise, fair consideration for the 
improvement.”.40

(5) In subsection (10), for the words from the beginning to “In this subsection the 
expression “the value of the”, there is substituted “In subsection (8)(c) above, the 
expression “the value of the permanent”.

(6) In subsection (11)(a), for the words “subsection (8) above” there is substituted “this 
section”.45
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22 Determination of the Land Court as to croft boundaries

After section 53 of the 1993 Act, there is inserted––

“53A Extent of boundaries

Where an application is made to the Land Court to determine a question under 
section 53(1)(c) of this Act and the evidence available to the Court is 5

insufficient to enable any boundary to be clearly determined, the Court shall 
declare the boundary to be that which in all the circumstances it considers 
appropriate.”.

23 Access to croft

After section 53A of the 1993 Act (inserted into that Act by section 22 of this Act), there 10

is inserted—

“53B Access to croft

(1) Where a crofter considers that—

(a) he requires access from a public road to his croft; and

(b) it would be reasonable for such access to be taken by a route lying 15

wholly over land owned by his landlord,

the crofter may make application to the Land Court for an order under 
subsection (2) below.

(2) On an application under subsection (1) above, the Land Court shall make such 
order as it considers appropriate in all the circumstances, and the order may in 20

particular make provision—

(a) specifying an access route from the public road to the croft lying wholly 
over land owned by the landlord;

(b) as to the arrangements under which the crofter may carry out works to 
construct or improve a road over the access route;25

(c) as to the conditions subject to which access may be exercised, including 
conditions as to what types of vehicle may be taken along the access 
route;

(d) requiring the crofter to indemnify the landlord in respect of any claim for
compensation made against the landlord under paragraph 11 of Schedule 30

2 to this Act in consequence of works such as are described in paragraph 
(b) above; 

(e) requiring the crofter to make a payment to the landlord in respect of 
expenses incurred by the landlord in connection with matters which are 
the subject of the application.35

(3) Any order under subsection (2) above shall have effect as if the matters for 
which the order makes provision had been the subject of an agreement between 
the crofter and the landlord.

(4) The right of a crofter to make application to the Land Court under subsection 
(1) above shall be without prejudice to any other right which that crofter may 40

have in connection with access to his croft.”.
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24 Reorganisation schemes

(1) The 1993 Act is amended as follows.

(2) In section 38 (reorganisation schemes)—

(a) in subsection (1), after the words “prepare a” there is inserted “provisional”;

(b) after subsection (1) there is inserted—5

“(1A) Before proceeding to prepare a provisional draft reorganisation scheme the 
Commission must give intimation in writing to each of the persons mentioned 
in subsection (10) below that the Commission are satisfied as is mentioned in 
subsection (1) above and that they intend so to proceed.”;

(c) for subsection (3) there is substituted—10

“(3) A reorganisation scheme may, if the Commission—

(a) obtain the prior written consent of the Scottish Ministers, make provision 
with respect to the inclusion of any land in the vicinity of the township, 
being land to which this Act does not apply, which in the opinion of the 
Commission ought to be used for the enlargement of crofts in the 15

township or of a common grazing used exclusively, or shared in, by the 
township;

(b) think fit, make provision with respect to all or any of the following 
matters—

(i) the admission into the township of new crofters and the allocation 20

to them of shares in the common grazing;

(ii) the apportionment for the exclusive use of the township of a part 
of any common grazing in which it shares;

(iii) the inclusion in any croft formed under the scheme of a part of the 
common grazing or of any land held in runrig;25

(iv) any other matter incidental to or consequential on the provisions of 
the scheme.”;

(d) in subsection (4)—

(i) after the words “reorganisation scheme”, there is inserted “, or provisional 
draft or draft of such a scheme,”; and30

(ii) after the words “the scheme” there is inserted “ or, as the case may be, of 
the provisional draft or draft,”; and

(e) for subsections (5) to (7), there is substituted—

“(5) Where, in relation to any township, the Commission prepare a provisional draft 
reorganisation scheme under subsection (1) above, they shall serve on each of 35

the persons mentioned in subsection (10) below a copy of the provisional draft 
together with a notice—

(a) naming a place within the locality in which the township is situated 
where a copy of the maps and plans prepared by the Commission under 
subsection (4) above in relation to the provisional draft scheme may be 40

inspected at all reasonable hours;
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(b) inviting the person on whom the provisional draft and notice are served, 
within two months of the date of such service, to make in writing to the 
Commission such comments as they may wish to make on the 
provisional draft, maps or plans.

(6) Where, having taken into account comments (if any) made to them by virtue of 5

subsection (5) above, the Commission are still satisfied as mentioned in 
subsection (1) above, they shall—

(a) prepare a draft reorganisation scheme in relation to the township taking 
into account such comments;

(b) serve on each of the persons mentioned in subsection (10) below a copy 10

of the draft scheme together with a notice—

(i) naming a place within the locality in which the township is 
situated where a copy of any maps and plans prepared by the 
Commission under subsection (4) above in relation to the draft 
scheme may be inspected at all reasonable hours; and15

(ii) requesting that the person on whom the draft and notice are served, 
within one month after the date of such service, intimates to the 
Commission in writing whether or not that person is in favour of 
the draft scheme.

(7) Where any person on whom a notice has been served under subsection (6) 20

above fails to comply with the request contained in the notice, that person shall 
for the purposes of this section be deemed to have intimated to the 
Commission, in compliance with the request, that the person is in favour of the 
draft scheme.

(8) If, within the period of one month mentioned in subsection (6)(b)(ii) above, a 25

majority of the crofters on whom a copy of a draft reorganisation scheme and a 
notice have been served under that subsection have intimated to the 
Commission, in compliance with the request contained in the notice, that they 
are in favour of the draft scheme, the Commission shall, where they remain 
satisfied as mentioned in subsection (1) above—30

(a) prepare a reorganisation scheme in relation to the township; and

(b) serve on each of the persons mentioned in subsection (10) below a copy 
of the scheme together with a notice—

(i) naming a place within the locality in which the township is 
situated where a copy of any maps and plans prepared by the 35

Commission under subsection (4) above in relation to the scheme 
may be inspected at all reasonable hours; and

(ii) advising of the right of appeal to the Land Court under section 
38A of this Act against the Commission’s decision to reorganise 
the township or the scheme and of the time limit within which an 40

appeal may be made.

(9) For the purposes of section 38A of this Act, the Commission’s proceeding,
under subsection (8)(a) above, to prepare a reorganisation scheme shall be 
taken to comprise their decision to reorganise the township.  
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(10) The persons referred to in subsections (1A), (5), (6)(b) and (8)(b) above and 
section 38A(2)(b) of this Act are—

(a) each crofter who is the tenant of a croft situated in the township;

(b) the landlord of each such croft;

(c) each grazings committee appointed under section 47 of this Act in 5

respect of any common grazing shared in by each such crofter;

(d) each person occupying land which is contiguous to a croft situated in the 
township;

(e) the owner of, and each person who holds shares in, a common grazing 
associated with the township;10

(f) if the reorganisation scheme makes (or as the case may be is to make) 
provision with respect to the inclusion of such land as is mentioned in 
subsection (3)(a) above, the owner of, and each person occupying, that 
land.

(11) The requirements of subsections (1A) and (6)(b)(ii) above that intimation be in 15

writing and in subsection (5)(b) above that comments be made in writing are to 
be taken to be satisfied by—

(a) the giving of intimation; or

(b) as the case may be, the making of comments,

in a form other than writing which, by reason of its having some permanency, 20

is capable of being used for subsequent reference (as, for example, a recording 
made on audio or video tape).”.

(3) After that section, there is inserted—

“38A Appeal to Land Court: special provision as respects reorganisation 
schemes25

(1) Any crofter who is the tenant of a croft situated in the township in relation to 
which a reorganisation scheme is made or the landlord of any such croft or the 
owner of any common grazing associated with the township or the owner of 
any land included in the scheme by virtue of subsection (3)(a) of section 38 of 
this Act may, within 42 days after the Commission serve a copy of the30

reorganisation scheme on him under subsection (8)(b) of that section, appeal 
by way of stated case, on one or more of the grounds mentioned in section 
52A(3) of this Act, to the Land Court against—

(a) the Commission’s decision to reorganise the township; or

(b) the scheme.35

(1A) For the purposes of this section, the references in section 52A(3) to a 
“direction” and to “making” a direction are to be construed as including, 
respectively, references to a reorganisation scheme and to preparing such a 
scheme.

(2) In an appeal under this section, the Court may—40

(a) confirm the decision and the scheme;

(b) confirm the decision and require the Commission to—
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(i) make, by a date specified by the Court, such modifications to the 
scheme as the Court directs; and

(ii) serve a copy of the modified scheme on each of the persons 
mentioned in section 38(10) of this Act; or

(c) revoke the Commission’s decision.”.5

(4) In section 39 (putting schemes into effect)—

(a) for subsection (1), there is substituted—

“(1) The Commission shall not take any steps in discharge of their duties or powers 
under this section in relation to a reorganisation scheme until (whichever first 
occurs)—10

(a) the period of 42 days mentioned in section 38A(1) of this Act has 
elapsed without any appeal to the Land Court under that section being 
made; or

(b) every such appeal timeously made is—

(i) decided and, where by virtue of subsection (2)(b)(i) of section 38A15

of this Act the Land Court has required modifications to be made 
to the scheme, those modifications have been made and the 
Commission have complied with subsection (2)(b)(ii) of that 
section; or

(ii) abandoned.20

(1A) The Commission—

(a) shall put into effect a reorganisation scheme—

(i) prepared by them under section 38(8)(a); or

(ii) where by virtue of subsection (2)(b)(i) of section 38A of this Act 
the Land Court has required modifications to be made to the 25

scheme, of which they have served a copy by virtue of subsection 
(2)(b)(ii) of that section; and

(b) may do all such things as are required for that purpose.”; 

(b) in subsection (3), for the words “shall, on a reorganisation scheme being 
confirmed by the Secretary of State,” there is substituted “may”;30

(c) after subsection (5) there is inserted—

“(5A) Subsection (3A) of section 6 of this Act applies in relation to subsection (5) 
above as it applies in relation to the proviso to subsection (3) of that section.”;

(d) in subsection (7), the words “, on the scheme being confirmed by the Secretary of 
State,” are repealed;35

(e) in subsection (8)—

(i) for the words “Secretary of State shall, on confirming the scheme,” there is 
substituted “Commission shall”; and

(ii) at the end of paragraph (b), there is inserted “,

and shall send a copy of each notice served by them under this subsection to 40

the Scottish Ministers” ;
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(f) in subsection (10)(b), for the words “of the confirmation of the scheme is served 
on him under paragraph 7 of Schedule 4 to this Act” there is substituted “is served 
on him under subsection (6) above”.

(5) Schedule 4 (confirmation of schemes by Scottish Ministers etc.) is repealed.

25 Meaning of croft5

In section 3 of the 1993 Act (meaning of “croft” and “crofter”)—

(a) in subsection (1)—

(i) after paragraph (c) there is inserted—

“(cc) as from the date of registration, every holding situated—

(i) as aforesaid; or10

(ii) as is mentioned in subsection (1)(b) of section 3A of this Act,

and registered by virtue of an application under that section;

(cd) as from the date of reversion, every holding reverting under section 
20(1B), or by virtue of section 21A(1), of this Act;”;

(ii) in paragraph (d), for the words “as aforesaid” there is substituted “in the 15

crofting counties”; and

(iii) after paragraph (e) there is inserted—

“(f) as from the relevant commencement date, every holding—

(i) entered in the Register of Crofts on that date which has been so 
entered for a continuous period of at least twenty years ending with 20

that date; and 

(ii) in respect of which no application or reference seeking a declaration 
or order that the holding is not a croft is on that date pending before 
any court;

(g) as from the date twenty years after registration, every holding—25

(i) entered in the Register of Crofts for a continuous period of twenty 
years ending after the relevant commencement date; and

(ii) in respect of which no application or reference seeking a declaration 
or order that the holding is not a croft is at the end of that period 
pending before any court”; and30

(b) after subsection (1) there is inserted—

“(1A) In paragraphs (f) and (g) of subsection (1) above, “the relevant commencement 
date” is the date on which section 25 of the Crofting Reform etc. Act 2006 
comes into force.”.

PART 335

TERMINATION OF TENANCY, DECROFTING, ETC.

26 Resumption and reversion

(1) In section 20 of the 1993 Act (resumption of croft or part of croft by landlord)—
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(a) in subsection (1), after the word “interest” there is inserted “or the interests of the 
crofting community in the locality of the croft”;

(b) after that subsection there is inserted—

“(1A) A landlord making application under subsection (1) above must give notice of 
it to the Commission; and the Commission may, if they think fit, oppose or5

support the application.

(1B) Without prejudice to the generality of subsection (1) above, resumption may be 
authorised under that subsection for a specified period of time (such 
resumption being in this Act referred to as “temporary resumption” and 
resumption other than for a specified period of time as “ordinary resumption”) 10

and the land shall revert to being a croft (or to being part of a croft)—

(a) on the date on which the period (or as the case may be the period as 
extended under subsection (1D) below) elapses; or

(b) on such earlier date as the Land Court may specify in an order under 
section 21A(1) of this Act.15

(1C) Subject to subsection (1D) below, the Land Court may, on the application of 
the landlord, extend the period specified under subsection (1B) above.

(1D) Where a planning permission granted for a limited period subsists for a change 
of the use of the land, being a change for which resumption was authorised, the 
Land Court must, on such application, extend the period so specified; but not to20

a date later than the end of the period specified in the condition under 
subsection (1)(b) of section 41 of the Town and Country Planning (Scotland) 
Act 1997 (c.8) to which the permission is subject.

(1E) In subsection (1D) above, “planning permission granted for a limited period” 
shall be construed in accordance with subsection (3) of that section.25

(1F) The Land Court may, on the application of the landlord made before the expiry 
of the specified period of time referred to in subsection (1B) above, determine 
that a resumption authorised as a temporary resumption is to be taken to be an 
ordinary resumption; and where such a determination is made—

(a) subsections (1B) to (1D) above and the exception to subsection (2)(b) of 30

section 21A of this Act shall cease to be applicable as respects the 
resumption; and

(b) the Land Court may determine (either or both)—

(i) that the landlord shall make further compensation under subsection 
(1) above;35

(ii) that the crofter shall, under section 21(1) of this Act, be entitled to 
a further share in the value of the land.”.

(c) in subsection (3)(a), after sub-paragraph (viii) (but before the word “or” which 
immediately follows that sub-paragraph), there is inserted—

“(viiia)the generation of energy;”.40

(2) In section 21 of the 1993 Act (crofter’s right to share in value of land resumed by 
landlord)—

(a) after subsection (1) there is inserted—

130



Crofting Reform etc. Bill 33
Part 3—Termination of tenancy, decrofting, etc.

“(1A) If it thinks fit the Land Court may, having regard to how the purpose for which 
resumption is authorised is to be carried out, determine that a sum awarded 
under this section shall be payable in instalments of such amounts and on such 
dates as it shall specify in the determination.

(1B) On making a determination under subsection (1A), the Land Court shall 5

intimate to the Commission that it has done so and provide them with a copy of 
the determination; and the Commission shall enter that copy in the Register of 
Crofts.

(1C) When so entered the determination shall bind any successor to the landlord as 
it binds the landlord.”; and10

(b) in subsection (6), after the word “payable” there is inserted “, or in the case of 
payment by instalments as from the date when the unpaid balance of such sum is 
payable,”.

(3) After section 21 of the 1993 Act, there is inserted—

“21A Reversion of resumed land15

(1) The Land Court may, on the application of any relevant person and on being 
satisfied that the conditions specified in subsection (2) below are met, make an 
order that land resumed by virtue of section 20(1) of this Act shall revert to 
being a croft (or to being part of a croft).

(2) The conditions are—20

(a) no debt is for the time being secured by way of a standard security over, 
or over any real right in, the land or any part of it;

(b) except in the case of a temporary resumption, not less than 5 nor more 
than 20 years have elapsed since the resumption of the croft was 
authorised;25

(c) the purpose for which the landlord desired to resume the croft has not 
been carried out;

(d) no planning permission relating to a change of the use of the land 
subsists;

(e) the land remains suitable for use by crofters for cultivation; and30

(f) the land is owned by the person who was authorised to resume the croft.

(3) For the purposes of subsection (2)(e) above, “cultivate” has the same meaning 
as in Schedule 2 to this Act.

(4) Where land reverts by virtue of subsection (1) above, the Land Court may 
make such order (if any) as it thinks fit as to the repayment, in whole or in part, 35

of any sum awarded as compensation under section 20(1), or any share in value 
paid by virtue of section 21(1), of this Act.

(5) Where land which reverts by virtue of subsection (1) above or under 
section 20(1B) of this Act comprises a common grazing, the Land Court may 
make such order as it thinks fit as to shares in the common grazing.40

(6) “Relevant person” in subsection (1) above means the Commission, the 
landlord, the person who surrendered the land or, where the land comprises a 
common grazing, the owner or the grazings committee.”.
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27 Decrofting

In the 1993 Act—

(a) in section 24 (decrofting in case of resumption or vacancy of croft)—

(i) in subsection (2), after the words “do so” there are inserted the following 
paragraphs––5

“(a) forthwith or on the refusal of an application made under paragraph (b) 
below; or

(b) at the end of such further period as the Land Court, on the application of 
the Commission, may allow,”; and

(ii) after that subsection there is inserted—10

“(2A) Where a further period is allowed by virtue of subsection (2)(b) above, the 
Commission shall be liable to the landlord for an amount equal to the rent 
which would have been payable for the croft in respect of that period.”; and

(b) in section 25 (provisions supplementary to section 24(3))—

(i) in subsection (1)(a), after the word “interest” there is inserted “or to the 15

interests of the crofting community in the locality of the croft”;

(ii) in subsection (1), after paragraph (b) there is added “or

(c) the application is made in respect of a croft the conveyance in feu of 
which was granted under section 17 or 18 of the 1955 Act”;

(iii) in subsection (2), for the words “(1)(b)” there is substituted “(1)(b) or (c)”;20

(iv) in subsection (3), after the word “conditions” there is inserted “(which may 
include provision as to timescales)”;

(v) after subsection (3) there is inserted—

“(3A) Conditions imposed by virtue of subsection (3) above may include a condition 
that the use be initiated by a time specified in the condition.25

(3B) The Commission may from time to time modify any conditions so imposed.

(3C) No such further direction as is mentioned in subsection (3) above shall be made 
if—

(a) more than 20 years have elapsed since the direction under section 24(3) 
of this Act;30

(b) the land, or any part of it, has, since the direction under that section, been 
conveyed to a person other than the former crofter or a member of the 
former crofter’s family; or

(c) a debt is for the time being secured by way of a standard security over, or 
over any real right in, the land or any part of it.”;35

(vi) after subsection (4) there is inserted—

“(4A) Written notice of an application under subsection (4) above made in respect of 
a part of a croft consisting only of the site of the dwelling-house on or 
pertaining to the croft shall be given to the landlord by the applicant; and the 
Commission—40
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(a) shall not give a direction by virtue of that subsection on an application so 
made unless they are satisfied (in addition to what is required by 
subsection (1)(b) above) that; and

(b) may include in any such direction conditions for the purpose of ensuring 
that,5

implementation of the proposal would not prevent or impede access to another 
part of the croft or to other croft land.”; and

(vii) For subsections (7) and (8) there is substituted—

“(7) The Commission shall give both—

(a) notice in writing to the applicant; and10

(b) public notification,

of their direction on an application made to them under the said section 24(3) 
or subsection (4) above, specifying the nature of and the reasons for the 
direction and, as the case may be, for any conditions imposed in the direction.

(7A) The Commission shall—15

(a) give written notification to the owner of land—

(i) to which a further direction under subsection (3) above relates of 
the making of that direction; and

(ii) of the modification, under subsection (3B) above, of a condition 
which relates to that land; and 20

(b) give public notification of those matters.

(8) As regards—

(a) a direction (including a condition in a direction) by the Commission on 
an application—

(i) under section 24(3) of this Act, the applicant or any member of the 25

crofting community in the locality of the land;

(ii) under subsection (4) above, the applicant or the owner of the land,

may within 42 days after the giving of public notification of the making 
of the direction;

(b) a modification under subsection (3B) above, of a condition which relates 30

to land, the owner, or any tenant of the land or any member of the 
crofting community in the locality of the land, may within 42 days after 
the giving of public notification of the modification; or

(c) a further direction under subsection (3) above, the owner, or any tenant, 
of the land, may within 42 days after the making of that direction,35

appeal by way of stated case, on one or more of the grounds mentioned in 
section 52A(3) of this Act, to the Land Court.

(8A) For the purposes of this section, the references in section 52A(3) to a 
“direction” are to be construed as including references to a modification.

(8B) In an appeal under subsection (8) above the Court may—40

(a) confirm or revoke the direction or modification;
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(b) direct the Commission to make a different direction or modification; or

(c) remit the case to the Commission without so directing them.

28 Re-letting

In section 23 of the 1993 Act (vacant crofts)—

(a) for subsection (3) there is substituted—5

“(3) The landlord of a croft shall not, without the approval of the Commission, let 
the croft or any part of it to any person; and any letting of the croft otherwise 
than with such approval shall be null and void.

(3A) In the case of an application made by virtue of subsection (3) above, the 
following special conditions apply for the purposes of section 58A(6)(b)(ii) of 10

this Act—

(a) that the proposed tenant lives, or intends to live, more than 16 kilometres 
distant from the croft;

(b) that he already owns or is tenant of a croft;

(c) that he lacks the knowledge, abilities and experience to cultivate the croft 15

or as the case may be to put it to such other purposeful use as he intends;

(d) that he is the grazings clerk, a member of the grazings committee, the 
owner of the common grazing or a member of the landlord’s family;

(e) where the landlord is not a natural person, that the proposed tenant is a 
member or employee, or is a member of the family of a member or 20

employee, of the body which constitutes the landlord; and

(f) that there are reasonable grounds for concern over the use to which the 
proposed tenant intends to put the croft.”;

(b) in subsection (5)—

(i) at the beginning there is inserted “Subject to subsection (5A) below,”; and25

(ii) for the words from “the Commission refuse” to the end of the proviso there 
is substituted “the Commission’s approval of them is not obtained, the 
Commission must proceed in accordance with subsections (5B) and (5C) 
below.

(5A) Where the croft is declared vacant in pursuance of section 11(8) of this Act, if, 30

within a period of four months from the giving of notice under that section, the 
proposals required by that notice to be submitted are not submitted or the 
Commission’s approval of them is not obtained, the Commission must proceed 
in accordance with subsections (5B) and (5C) below. 

(5B) The Commission shall, by public notification, invite applications for tenancy of 35

the croft within such period as shall be specified in the notification.

(5C) When that period has elapsed, the Commission shall determine—

(a) to which of the applicants (if any) to let the croft; and

(b) in consultation with the landlord, on what terms and conditions.”.
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29 Compensation for improvements for purposes other than cultivation or grazing 
etc.

In section 30 of the 1993 Act (compensation to crofter for improvements), after 
subsection (6) there is inserted—

“(6A) Subject to subsection (6B) below, in this Act “improvement” does not include 5

anything erected or carried out wholly for—

(a) putting a croft to such other purposeful use as is mentioned in paragraph 
3(b) of Schedule 2 to this Act; or

(b) using part of a common grazing for a purpose other than is mentioned in 
paragraph (a) or (b) of section 50B(1) of this Act.10

(6B) Subsection (6A) above does not apply if—

(a) in any written consent given under section 5(7)(a) of this Act as respects 
the use in question, the landlord agrees that the subsection should not 
apply; or

(b) before the Commission approve under section 50B(9) of this Act 15

implementation of the proposal for the use in question, the owner gives 
written intimation to the proposer that, as respects that use, he so 
agrees.”.

PART 4

COMMON GRAZINGS20

30 Use of common grazing

(1) In section 50 of the 1993 Act (use of common grazings for forestry purposes)—

(a) in subsection (1)—

(i) for the word “interested” there is substituted “who holds a right”; and

(ii) in paragraph (b), for the word “landlord” there is substituted “owner”;25

(b) in subsection (2)—

(i) for the words “A landlord’s” there is substituted “An owner’s”;

(ii) after paragraph (b) there is inserted—

“(bb) may be given subject to conditions provided that those conditions are 
reasonable;”;30

(iii) in paragraph (c), for the word “landlord” there is substituted “owner”; and

(iv) in paragraph (e), for the word “landlord’s” there is substituted “owner’s”;

(c) after subsection (2) there is inserted—

“(2A) An owner may refuse consent on (and only on) the grounds that 
implementation of the proposal would—35

(a) adversely affect the exercise of any rights which he has under or by 
virtue of Schedule 2 to this Act;

(b) prevent an intended resumption by virtue of section 20(1) of this Act;
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(c) be detrimental to the sound management of the estate which comprises 
the land;

(d) cause hardship to a crofter who shares in the common grazing;

(e) cause the owner undue hardship; or 

(f) lessen significantly the amenity of (either or both)—5

(i) the land;

(ii) its surrounding area;

and without prejudice to subsection (2B) below any refusal shall be in writing 
and shall specify the grounds of refusal.

(2B) If, within six weeks after application under subsection (1)(b) above, there has 10

neither been written consent nor written refusal, the owner shall be deemed to 
have refused the application.

(2C) If, on an application—

(a) under sub-paragraph (i) of section 53(1)(e) in relation to a consent 
applied for under subsection (1)(b) above but refused, the Land Court is 15

not satisfied that any of the grounds mentioned in subsection (2A) above 
has been made out, it may determine that the consent is to be deemed 
given, or

(b) under sub-paragraph (ii) of that section in relation to a consent so applied 
for but granted subject to a condition, the Land Court is not satisfied that 20

the condition is reasonable, it may determine that the consent is to be 
deemed given—

(i) free of the condition; or

(ii) subject instead to a condition specified in the determination.”;

(d) in subsection (3), for the words “A landlord’s” there is substituted “An owner’s”;25

(e) after subsection (3) there is inserted—

“(3A) The Commission shall, on receipt of any application under subsection (1)(a) 
above, consult as regards the proposal the owner, the crofters who share in the 
common grazing and such other persons as appear to the Commission to have 
an interest.30

(3B) The reference in subsection (1) above to using as woodlands is to having the 
right to exclusive economic and recreational use, including (without prejudice 
to that generality)—

(a) felling, removing, selling and replacing the trees in question;

(b) collecting trimmings, fallen timber, foliage, sap, flowers, fruit, seeds or35

nuts for use or sale;

(c) grazing animals in the woodlands; and

(d) selling timber, timber products and other forestry products,

except that this subsection is without prejudice to any person’s access rights 
(within the meaning of Part 1 of the Land Reform (Scotland) Act 2003 (asp 2)).40
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(3C) Where the owner’s consent is, under subsection (2)(bb) above, subject to a 
condition that land be fenced, or otherwise enclosed, any expenditure incurred 
in complying with that condition (including expenditure incurred in that 
connection in maintenance, repair or renewal) shall be met—

(a) in a case where the applicant is the grazings committee, by that 5

committee, and

(b) in any other case, jointly and severally by the crofters sharing in the 
common grazing.”;

(f) for subsection (4) there is substituted—

“(4) In this section, “owner’s consent” means the consent of the owner referred to 10

in subsection (1)(b) above (or a deemed such consent);”; and

(g) at the end there is added—

“(5) This section is without prejudice to section 50A of this Act and is subject to the 
terms of any agreement under that section.”.

(2) After section 50 of the 1993 Act, there is inserted––15

“50A Joint forestry ventures etc.

(1) A crofter who holds a right in a common grazing, or a grazings committee, 
may, with the agreement of the Commission, enter into a written agreement 
with the owner of the common grazing that they shall engage in a joint forestry 
venture to use woodlands as part of the common grazing concerned; and 20

subject to subsection (4) below that agreement shall bind the parties to it and 
their successors.

(2) Subject to the terms of any agreement under subsection (1) above, where there 
are, on part of a common grazing which is to be used as woodlands by virtue of 
section 50 of this Act, trees other than such as are mentioned in paragraph 25

11(d) of Schedule 2 to this Act, the owner and the grazings committee may 
agree—

(a) that those trees are to be sold to the committee at current value; or

(b) that the owner is to be entitled to a share of the timber obtained from 
such use, being a share which is proportionate having regard to the 30

numbers, respectively, of those trees and of the trees planted (or obtained 
from planned natural regeneration of the trees planted) in the course of 
such use.

(3) Where an agreement is entered into under subsection (1) or (2) above, a copy 
of that agreement shall be lodged with the Commission.35

(4) The persons who for the time being are bound by the agreement in question 
may by written agreement lodged with the Commission under this subsection 
amend the agreement lodged under subsection (3) above (or as the case may be 
that agreement as last amended under this subsection).

(5) Any person who is for the time being bound by an agreement under subsection 40

(2) above may appeal to the Land Court against a valuation carried out by 
virtue of paragraph (a), or the assessment of a share entitlement carried out by 
virtue of paragraph (b), of that subsection.

(6) In an appeal under subsection (5) above, the Land Court may reassess the value 
or entitlement in question.45
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(7) The valuer whose valuation is appealed against may be a witness in the appeal 
proceedings.

(8) In subsection (2)(b) above “planned natural regeneration” means regeneration 
which takes place in accordance with—

(a) an agreement entered into under or by virtue of this Act or of any other 5

enactment; or

(b) the conditions of—

(i) any grant for purposes which include such regeneration and which 
is paid out of the Scottish Consolidated Fund; or

(ii) such other grant of a public nature as may be prescribed.10

50B Use of common grazing for other purposes

(1) A crofter who holds a right in a common grazing may propose to the grazings 
committee (or, if there is no grazings committee, to the grazings constable) that 
a part of the common grazing be used other than for—

(a) grazings or a purpose mentioned in section 52(9) of this Act; or15

(b) woodlands.

(2) The use proposed must not be such as would be detrimental to—

(a) the use being made, as at the time of application, of the other parts of the 
common grazing; or

(b) the interests of the owner.20

(3) On receipt of a proposal made under subsection (1) above the grazings
committee (or as the case may be the grazings constable) shall, for the purpose 
of there being a discussion and vote on the proposal, summon a meeting of the 
crofters who share in the common grazing.

(4) Regulations under section 49(2)(g) of this Act shall, in relation to any meeting 25

so summoned, provide that—

(a) the time, place and purpose of the meeting (including the proposal in 
question) should be—

(i) set out in a notice sent by registered post to each of those crofters 
and to the owner; and30

(ii) intimated by public notification,

at least 28 days before the meeting; and

(b) the grazings committee (or grazings constable) shall, in sending such 
notice to the owner—

(i) invite him to give his views as to the proposal; and35

(ii) afford him the opportunity to discuss it, at such reasonable time 
before the meeting as is convenient to him, with a member of the 
committee (or with the grazings constable);

(c) at the meeting any views so given (or disclosed in discussion) shall be 
made known to the crofters attending;40
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(d) subject to subsection (5) below, the vote on the proposal shall be by 
simple majority of the votes cast by the crofters attending (a crofter 
being entitled to a single vote for each share in the common grazing 
which he holds);

(e) the result of the vote shall be declared at the meeting; and5

(f) the owner shall be advised by the grazings committee (or grazings 
constable), by written notice given within two weeks after the meeting 
takes place, of its outcome (that is to say, of whether the proposal has 
been accepted or rejected, of the number of crofters present, of the 
numbers of votes, including votes by proxy or by post, respectively for 10

and against and of the number of crofters attending but abstaining) and, 
if the vote is in favour of the proposal, of what subsection (6) of this 
section requires to be done.

(5) A crofter who is unable to attend the meeting so summoned but who has 
notified the grazings committee (or grazings constable) of that circumstance 15

may vote by proxy or by post (provided that any vote posted shall be valid only 
if received by the committee before the meeting).

(6) If the vote is in favour of the proposal the committee (or grazings constable) 
shall, in such manner as the Commission may require, apply to the 
Commission seeking their approval for its implementation.20

(7) On receipt of an application under subsection (6) above the Commission 
shall—

(a) consult, as regards the proposal, the owner and any other person who 
appears to the Commission to have an interest; and 

(b) give public notification—25

(i) that the proposal has been made;

(ii) that they are considering whether to approve it; and

(iii) inviting written comments within such period as shall be specified 
in the notification.

(8) If the Commission think fit, they may hear evidence as regards the proposal.30

(9) The Commission may approve or reject the implementation of the proposal; 
and if they give their approval they may, if they think fit, impose conditions as 
respects that implementation; and they may, if requested by the grazings
committee or the owner to review that implementation, carry out such a 
review, and (if they think fit)—35

(a) either or both—

(i) vary or withdraw any such conditions,

(ii) impose further conditions, or

(b) revoke the approval.

(10) Where the Commission give approval they are, if—40

(a) the owner so requests; and
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(b) they are satisfied that the circumstances are as mentioned in subsection 
(11) below,

to impose under subsection (9) above a condition that the land is to be 
enclosed by means of a deer-proof barrier (as defined by section 45(1) of the 
Deer (Scotland) Act 1996 (c.58)).5

(11) The circumstances are that—

(a) implementation of the proposal is likely to result in the land to which the 
proposal relates becoming more attractive to deer; and

(b) there are sufficient reasons for imposing the condition, being reasons 
relating to—10

(i) deer management; or

(ii) the protection or enhancement of the environment.

(12) Within two weeks after coming to a decision as respects implementation of the 
proposal, the Commission shall advise—

(a) the proposer;15

(b) the grazings committee (or grazings constable);

(c) the owner; and 

(d) every person who submitted written comments by virtue of subsection 
(7), or gave evidence by virtue of subsection (8), above,

as to the decision and as to any conditions imposed under subsection (9) above.20

(13) Where the decision is to approve implementation but subsequently the
Commission vary or withdraw conditions, impose further conditions or revoke 
the approval they shall, within two weeks after doing so, advise the persons 
mentioned in paragraphs (a) to (d) of subsection (12) above accordingly.”.

31 New common grazing25

After section 51 of the 1993 Act, there is inserted––

“51A New common grazing

(1) The Commission shall have power, on the application of the owner of any 
eligible land, to constitute the land as a common grazing by entering it as such, 
in accordance with section 41 of this Act, in the Register of Crofts; but no such 30

entry shall be made until the period mentioned in section 52A(3) of this Act 
has elapsed without any appeal to the Land Court being made or until any such 
appeal timeously made is decided or abandoned.

(2) The Commission shall, on receipt of any such application, give public 
notification of it; and such notification shall specify a period within which 35

comments as regards the application, being comments of the description given 
in subsection (10) below, may be made.

(3) After the period mentioned in subsection (2) above has elapsed the 
Commission—

(a) shall determine whether to exercise their power under subsection (1) 40

above; and
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(b) shall give public notification of that determination.

(4) In so determining the Commission shall have regard to—

(a) such written comments, if any, as are duly made by virtue of subsection 
(2) above;

(b) the public interest and the interests of the crofting community in the 5

locality of the land; and 

(c) whether social or economic benefits might be expected as a consequence 
of constituting the land as a common grazing.

(5) Land is eligible land for the purposes of subsection (1) above only if it is—

(a) neither tenanted nor occupied by a cottar;10

(b) situated in the crofting counties but not constituted as a croft; and

(c) not adjacent or contiguous to a croft.

(6) The owner and the persons who are to share in the common grazing shall agree 
in writing what the use of the common grazing is to be; and subject to 
subsection (8) below that agreement shall bind –15

(a) the owner and those persons; and

(b) the successors of the owner and of those persons;

and a copy of the agreement shall be lodged with the Commission.

(7) The use mentioned in subsection (6) above may be for (any or all)—

(a) grazings;20

(b) a purpose mentioned in section 52(9) of this Act;

(c) woodlands;

(d) a purpose other than is mentioned in paragraphs (a) to (c) above,

and in the agreement different provision may be made for different parts of the 
common grazing.25

(8) The persons who for the time being are the owner and the persons sharing in 
the common grazing may by written agreement lodged with the Commission 
under this subsection amend the agreement lodged under subsection (6) above 
(or as the case may be that agreement as last amended under this subsection).

(9) Section 6 of this Act applies in relation to land constituted as a common 30

grazing under this section as it applies in relation to a croft.

(10) The description is that the comments are made in writing or in another form 
which, by reason of its having some permanency, is capable of being used for 
subsequent reference (as, for example, a recording made on audio or video 
tape).35

(11) For the purposes of subsection (10) above (and without prejudice to the 
generality of that subsection), comments are to be treated as made in writing 
where they are—

(a) transmitted by electronic means;

(b) received in legible form; and40

(c) capable of being used for subsequent reference.”.
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32 Contravention of, or failure to comply with, common grazings regulations

In section 52 of the 1993 Act (miscellaneous provisions as to common grazings etc.), for 
subsection (1) there is substituted—

“(1) Where it is averred by the grazings committee or the owner that a person has 
contravened, or failed to comply with, any common grazings regulations for 5

the time being in force under section 49 of this Act, the committee or as the 
case may be the owner may apply to the Commission for a determination in the 
matter.

(1A) On receipt of an application made under subsection (1) above the 
Commission—10

(a) shall serve notice on the person of the averment; and

(b) shall send a copy of that notice to the grazings committee and to the 
owner.

(1B) The person, the committee and the owner shall all be afforded the opportunity 
to make representations as regards the averment and if the Commission think 15

fit the Commission may hear evidence in the matter.

(1C) If the Commission determine that the averred contravention or failure has 
occurred they may require the person—

(a) to conform with the regulation in question, and

(b) to make good, within such reasonable period as they shall specify, any 20

damage which has directly resulted from the occurrence.

(1D) Where—

(a) a requirement imposed under subsection (1C) above is not complied with
(and subsection (1E) below does not apply), the Commission—

(i) may determine that all or part of the person’s share in the common 25

grazing is suspended for such period as they shall specify; and

(ii) if the non-compliance consists in a failure to make good damage 
within the period specified under subsection (1C)(b) above, may 
require it be made good within such further period as they may 
specify,30

(b) all requirements imposed under subsection (1C)(a) above and any 
requirement imposed under sub-paragraph (ii) of paragraph (a) above 
(whether or not as that sub-paragraph applies by virtue of subsection 
(1E)(a) below) are complied with, the Commission may end a 
suspension imposed under sub-paragraph (i) of that paragraph.35

(1E) Where, while all or part of the person’s share in the common grazing is 
suspended by virtue of subsection (1D)(a)(i) above, a requirement imposed 
under subsection (1C)(a) above is not complied with as regards so much of the 
share as is not suspended, or as the case may be a requirement imposed under 
subsection (1D)(a)(ii) above is not complied with, the Commission—40

(a) may (but on one occasion only) extend either or both periods mentioned 
in subsection (1D)(a) above; or
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(b) may—

(i) determine that all or part of the person’s share is terminated; and

(ii) apportion the share or part to other persons sharing in the common 
grazing.

(1F) Reference in this section to a share in the common grazing includes reference 5

to any rights and privileges pertaining to that share.”.

33 Further amendment of section 52: apportionment

(1) Section 52 of the 1993 Act is amended as follows.

(2) In subsection (4), for the words “interested, after consultation with the grazings 
committee, apportion a part of a” there is substituted “who holds a right in a common 10

grazing, and after consultation with the grazings committee, apportion a part of the”.

(3) At the end there is added—

“(10) Without prejudice to the generality of subsections (3), (4) and (8) above, the 
Commission may under any of those subsections (either or both)—

(a) apportion a part for a period;15

(b) determine that an apportionment shall be subject to review at fixed 
intervals,

which they shall specify.

(11) The Commission may extend any such period as is mentioned in subsection 
(10)(a) above on the application of the township which, or as the case may be 20

the crofter who, has exclusive use.

(12) Without prejudice to subsection (10)(b) above, the Commission may, on the 
application of that township or crofter or of the grazings committee or owner—

(a) review an apportionment made in pursuance of subsection (3) or (4) 
above;25

(b) (whether or not on such review)—

(i) vary or revoke any condition imposed under subsection (6) above;

(ii) impose a new condition under that subsection;

(iii) bring an apportionment made as mentioned in paragraph (a) above 
to an end.30

(13) Where—

(a) a period of apportionment fixed under subsection (10)(a) above (or so 
fixed and extended under subsection (11) above) comes to an end; or

(b) it is determined on review under subsection (10)(b) above, or is 
determined under subsection (12)(b)(iii) above, that an apportionment is 35

to come to an end,

the land in question reverts to being a common grazing.

(14) Where land reverts under subsection (13) above, the Commission may, having 
regard to the rights held in the common grazing immediately before the 
apportionment in question, make such determination as they consider equitable 40

as to shares in the common grazing.
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(15) Subsections (10) to (14) above do not apply as respects land constituted as 
common grazing under section 51A of this Act.”.

PART 5

SCHEMES FOR DEVELOPMENT

34 Schemes for development5

(1) After section 19 of the 1993 Act, there is inserted—

“19A Schemes for development

(1) The landlord (or owner), or any person acting with the consent of the landlord
(or owner)—

(a) may by application to the Land Court seek its consent to—10

(i) croft land or common grazing; or

(ii) land near to croft land or common grazing if rights and liabilities 
in relation to the croft land or common grazing would be affected,

being developed in accordance with a scheme appended to the 
application; or15

(b) may intimate to that Court that every person who has rights in or over 
croft land or a common grazing consents to its being developed in 
accordance with a scheme appended to the intimation,

and the applicant shall send a copy of the application or as the case may be of 
the intimation (and, in either case, of the appended scheme) to the 20

Commission.

(2) Consent under paragraph (a) of subsection (1) above is not to be given unless 
the Court is satisfied—

(a) that the development is for a reasonable purpose;

(b) that to carry it out would not be unfair;25

(c) that the scheme provides for there to be fair recompense to each member 
of the crofting community in the area affected by the development for 
the effects of the development (including, in relation to the croft land of 
each such member, recompense at least equivalent to the recompense
which the member might be expected to have obtained had that croft 30

land been resumed); and

(d) that, were the development carried out—

(i) that community would be likely to benefit financially; and

(ii) such benefit would be at least commensurate with any financial 
benefit which the members of that community might obtain on the 35

development proceeding other than by virtue of this section.

(3) For the purposes of subsection (2) above—

(a) the definition of “reasonable purpose” in subsection (3) of section 20 of 
this Act applies as it does for the purposes of subsection (1) of that 
section;40
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(b) it is unfair to carry out a development only where to do so would have 
significant adverse consequences for one or more of the members of the 
crofting community in the area affected by the development and either 
those consequences would be disproportionately greater than the adverse 
consequences for the other members of that community or there would 5

be no adverse consequences for those other members;

(c) whether recompense is fair is to be determined having regard both to the 
value of the development and to its effect on the member in question; 
and

(d) an effect for which there is to be fair recompense may be an effect of any 10

kind whatsoever (and in particular need not be an effect on a croft qua
croft).

(4) An application under paragraph (a) of subsection (1) above or intimation under 
paragraph (b) of that subsection shall—

(a) be made in such form; and15

(b) be accompanied by such fee,

as the Court shall specify; and the Court may make different provision for 
different categories of case.

(5) Provision made under subsection (4)(a) above shall include provision as to the 
form and content of the appended scheme.  20

(6) A person making an application under paragraph (a) of subsection (1) above or 
giving intimation under paragraph (b) of that subsection shall forthwith give 
public notification of the application or intimation.

(7) Within 28 days after the public notification is given (including the day on 
which given)—25

(a) the Commission; or

(b) any other interested party,

may submit to the Court written objections, on one or more of the grounds 
mentioned in subsection (7A) below, as respects the application or intimation; 
and the Court shall hear the objectors (if any) before determining whether to 30

give consent under this section or as the case may be before determining 
whether to proceed under subsection (9) below as respects the intimation.

(7A) The grounds are—

(a) that the development is not for a reasonable purpose (the definition of 
“reasonable purpose” in subsection (3) of section 20 of this Act applying 35

for the purposes of this paragraph as it applies for the purposes of 
subsection (1) of that section);

(b) that to carry out the development would be unfair to the crofting 
community;

(c) in the case of a submission under paragraph (a) of subsection (7) above, 40

that the scheme does not provide for there to be fair recompense to each 
member of the crofting community;

(d) in the case of a submission under paragraph (b) of subsection (7) 
above—
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(i) that to carry out the development would be unfair to the objector;

(ii) that the scheme does not provide for there to be fair recompense to 
the objector;

(e) that, were the development to be carried out, the crofting community 
would be unlikely to benefit financially;5

(f) that, were the development to be carried out, any financial benefit to the 
crofting community would not be as mentioned in sub-paragraph (ii) of 
subsection (2)(d) above.

(8) The Court shall, whether or not there is a hearing under subsection (7) above, 
give reasons for any such determination.10

(9) On—

(a) giving consent under this section; or

(b) determining to proceed under this subsection as respects an intimation,

the Court shall advise the Commission that it has done so and provide them 
with a copy of the scheme in accordance with which the development is to take 15

place; and the Commission shall enter that copy in the Register of Crofts.

(10) When so entered the scheme shall, in so far as its terms so provide, be binding 
on—

(a) the landlord (or owner);

(b) any member of the crofting community in the area affected by the 20

development;

(c) any person who, though not described in paragraph (b) above, is—

(i) a tenant of a croft; or

(ii) a holder of grazing rights,

in that area; and25

(d) the successors to the persons mentioned in paragraphs (a) to (c) above.”.

(2) In section 49 of the 1993 Act (common grazings regulations), after subsection (8) there 
is added—

“(9) Nothing contained in a scheme a copy of which has been entered, under section 
19A of this Act, in the Register of Crofts is, for the purposes of subsection (8) 30

above, an agreement.”.

PART 6

CROFTING COMMUNITY RIGHT TO BUY

35 Crofting community right to buy

(1) The Land Reform (Scotland) Act 2003 (asp 2) is amended as follows.35

(2) After section 69 there is inserted—

“69A Land which may be bought: interest of tenant over land

(1) This section applies where a tenancy which is neither—
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(a) a croft tenancy; nor

(b) the tenancy of a dwelling-house,

has been created over land which is eligible croft land (the land over which the 
tenancy has been created being in this section referred to as the “tenanted 
land”).5

(2) Where this section applies, a crofting community body may apply, under 
section 73 below, to buy the interest of the tenant over the tenanted land—

(a) where—

(i) it is simultaneously applying; or

(ii) it has made an application in respect of which Ministers have not 10

made a decision,

to buy eligible croft land any part of which is part of the tenanted land 
(any such eligible croft land being in this section referred to as the 
“principal subjects”); or

(b) if the conditions set out in subsection (3) below are met, during the 15

relevant period.

(3) The conditions are that the crofting community body—

(a) has provided confirmation under section 85(1) below of its intention to 
proceed to buy the principal subjects; or

(b) has bought and retained those subjects in accordance with the provisions 20

of this Part of this Act.

(5) In subsection (2) above, “relevant period” means the period beginning with the 
date on which Ministers consented to the application under section 73 to buy 
the principal subjects and ending—

(a) where the crofting community body does not proceed to exercise its right 25

to buy those subjects, on the date on which it withdraws, under section 
85(2) below, its confirmation so to proceed; or

(b) where the crofting community body has bought and retained that land, 
five years after the date on which the crofting community body bought 
those subjects.”.30

(3) After section 97 there is inserted—

“97A Construction of certain references to “tenant”

In this Part, “tenant”, in any case where the reference is not to a tenant of a 
croft, includes sub-tenant (analogous expressions being construed 
accordingly).”.35

PART 7

GENERAL AND MISCELLANEOUS

General

36 Regulations concerning loans

After section 46 of the 1993 Act, there is inserted—40
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“46A Regulations concerning loans

(1) The Scottish Ministers may in accordance with regulations made by them 
under subsection (2) below provide loans to—

(a) crofters;

(b) cottars;5

(c) owners of holdings to which section 46(2) of this Act applies.

(2) Regulations under this subsection may make provision as to—

(a) who is to be eligible for a loan;

(b) the amount which may be lent;

(c) the circumstances under which, and the purposes for which, a loan may 10

be provided;

(d) the terms and conditions applicable to any loan;

(e) arrangements for recording documents in connection with a loan in the 
Register of Crofts, the Land Register of Scotland or the Register of 
Sasines;15

(f) arrangements for recovery of any loan (whether or not in its entirety)
when the borrower dies;

(g) arrangements for assignation of the borrower’s liabilities in consequence 
of the borrower dying or no longer occupying the holding in respect of
which the loan was provided.”.20

37 Appeal to Land Court and jurisdiction of that court

(1) Before section 53 of the 1993 Act there is inserted—

“52A Appeal to Land Court: general

(1) An appeal shall lie to the Land Court, on one or more of the grounds 
mentioned in subsection (1B) below, against—25

(a) any decision, determination or direction of, or

(b) the imposition of a condition by,

the Commission on an application made to them under this Act.

(1A) The appeal—

(a) is to be made by way of stated case, at the instance of the applicant or of 30

any person with an interest in the application, and

(b) must be brought within 42 days after the Commission dispose of the 
application.

(1B) The grounds are that the Commission, in reaching their decision or as the case 
may be in determining as they did, in making their direction or in imposing the 35

condition in question—

(a) erred on a point of law,

(b) made a finding as to a fact material to the decision, determination, 
direction or imposition but did not have sufficient evidence on which to 
base that finding,40
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(c) acted contrary to natural justice,

(d) took into account certain irrelevant or immaterial considerations,

(e) failed to take into account certain relevant or material considerations,

(f) exercised their discretion in an unreasonable manner.

(6) In an appeal under subsection (1) above the Court may––5

(a) confirm the decision, determination, direction or imposition;

(b) direct the Commission to come to a different decision, make a different 
determination or direction or impose a different (or no) condition; or

(c) remit the case to the Commission without so directing them.

(7) Subsections (1) to (6) above also apply, but with such modifications as are 10

necessary, to—

(a) a granting or withholding of approval under section 23(3), or

(b) a variation, withdrawal, imposition or revocation under section 50B(9),

of this Act.

(8) Subsections (1), (1A) and (6) above do not apply where an appeal lies under 15

section 10(4B), 25(8) or 38A of this Act.

(9) In subsections (1) to (6) above, “decision” does not include a decision under 
section 58A of this Act as to whether or not to intervene and “determination” 
does not include any determination by the Commission that an objection under 
subsection (4) of that section is frivolous, vexatious or unreasonable.”.20

(2) In section 53 of the 1993 Act (jurisdictional provisions)—

(a) in subsection (1), after paragraph (d) there is added—

“(e) the question—

(i) whether any of the grounds mentioned in subsection (2A) of 
section 50 of this Act as grounds for refusing consent applied for 25

under subsection (1) of that section is made out, or

(ii) whether conditions subject to which any such consent is given are 
reasonable”;

(b) in the proviso to subsection (1), for  paragraph (ii) (and the word “or” immediately 
preceding that paragraph) there is substituted—30

“(ii) any question arising by virtue of an application to the Commission under 
this Act; or

(iii) any other question (other than a question of law), if it is a question 
decided by the Scottish Ministers or the Commission in the discharge of 
any of their respective functions under this Act.”; and35

(c) in subsection (2), for the words “this Act” there is substituted “subsection (1) 
above”.

(3) In Schedule 1 to the 1993 Act (provisions as to the Crofters Commission), at the end 
there is added—
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“Appeals to the Land Court etc.

14 The Commission may do anything which appears to them to be necessary or 
expedient for the preparation of a stated case in an appeal to the Land Court 
under this Act; and without prejudice to that generality may make rules 
prescribing procedures to be complied with, and by whom, in such preparation.5

15 The Commission may be a party to any such appeal or in any proceedings on a 
question coming before that Court on an application under section 53(1) of this 
Act.”.

38 Further amendments in relation to the Land Court

(1) Schedule 1 to the Scottish Land Court Act 1993 (c.45) (incorporation etc. of the Scottish 10

Land Court) is amended as follows.

(2) In paragraph 5 (quorum), for the words “three members of the Land Court shall be a 
quorum” there is substituted “a quorum of the Land Court shall be—

(a) three of its members if none of the three is the Chairman; or

(b) the Chairman and one other of its members”.15

(3) In paragraph 6 (delegation)—

(a) in sub-paragraph (2), for the words from “shall” to the end there is substituted “, 
other than a delegation to one member where that member is the Chairman, shall 
be subject to review upon appeal by three or more members, or nominated former 
members, of the Land Court sitting together; and one of the members so sitting 20

shall be the Chairman.”; and

(b) sub-paragraph (3) is repealed.

(4) After paragraph 6 there is inserted—

“6A On any question being determined by the Land Court, whether or not by virtue 
of paragraph 6 of this Schedule, the Chairman shall have a casting vote.”.25

(5) After paragraph 7 there is inserted—

“7A The reference in paragraph 6(2) of this Schedule to nominated former members 
is to such members as have vacated office, whether or not under paragraph 2 of 
this Schedule, and in relation to the particular review have been nominated 
under this paragraph by the principal clerk.”.30

(5A) In paragraph 10, in sub-paragraph (1)—

(a) the existing words from “shall” to the end become head (a) of the sub-paragraph; 
and

(b) after that head there is added “; and

(b) may, when not acting in accordance with a direction under head (a) 35

above or under sub-paragraph (2) below, act in place of a member of the 
Court other than the Chairman.”.

(5B) In paragraph 12—

(a) after the word “may” there is inserted “, by order made by statutory instrument”, 
and40

(b) in paragraph (a), for the words “they think” there is substituted “it thinks”.
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(6) In paragraph 18 (payments to persons appointed etc.), for the words “or employed under 
paragraph 7” there is substituted “, employed or as the case may be nominated under 
paragraph 7, 7A”.

39 Public notification

After section 55 of the 1993 Act, there is inserted—5

“55A Public notification

(1) For the purposes of this Act, public notification shall be given by publishing or 
causing to be published a notice in appropriate form in one or more newspapers 
circulating in the district in which the croft or, as the case may be, common 
grazing to which the application relates (or in the case of public notification 10

under section 50B(4)(a)(ii) the regulations relate) is situated.

(2) A notice is in appropriate form if—

(a) its form and content comply, or do so as far as is reasonably practicable,
with the form and content specified by the Commission for an 
application of that type (or as the case may be for regulations under 15

section 49(2)(g) of this Act); and

(b) it specifies—

(i) the purpose of the application to which it relates (or in the case of 
regulations the matters which are required to be set out in it by 
virtue of section 50B(4)(a)(i) of this Act); 20

(ii) a description of the croft land or, as the case may be, common 
grazing to which the application relates (or regulations relate); and

(iii) in the case of an application, the period during which, and manner 
in which, objections may be made.

(3) Where, in accordance with the provisions of this Act, a person giving public 25

notification is also required to serve notice on a landlord, tenant or occupier of 
croft land to which the application relates or, if applicable, on the owner of, or 
a crofter sharing in, the common grazing, such notice shall be in the form 
required by subsection (2) above.”.

40 “Members of a family”30

In section 61 of the 1993 Act (interpretation)—

(a) in subsection (2), for the words from “the wife” to the end, there is substituted 
“the individual in question’s—

(a) spouse or civil partner (or cohabitant provided that the individual has no 
spouse or civil partner and that the cohabitation has included 35

cohabitation for at least two years in a dwelling-house on or pertaining to 
the croft);

(b) sibling;

(c) sibling’s spouse or civil partner;

(d) spouse’s or civil partner’s sibling;40

(e) father;
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(f) mother;

(g) son;

(h) daughter;

(i) son’s or daughter’s spouse or civil partner;

(j) grandchild;5

(k) grandchild’s spouse or civil partner;

(l) aunt;

(m) uncle;

(n) nephew; or

(o) niece.”; and10

(b) after that subsection there is added—

“(3) In subsection (2)(a) above, and in the definition of “son” or “daughter” in 
subsection (4) below, the reference to an individual’s cohabitant is to a person, 
whether or not of the same sex as the individual, who lives with the individual 
as if—15

(a) in a married relationship; or

(b) in civil partnership.

(4) In subsection (2) above—

“sibling” includes a sibling by virtue only of adoption, marriage or civil 
partnership and a sibling of the half blood;20

“son”, “daughter” or “grandchild” includes a person so related by virtue 
only of adoption, marriage or civil partnership; and

“son” or “daughter” includes a son, or as the case may be a daughter, of 
the individual’s cohabitant provided that such son or daughter resides
with the individual and that such residence has included residence for at 25

least two years in a dwelling-house on or pertaining to the croft.”.

41 “Crofting community”

In section 61(1) of the 1993 Act (interpretation), at the appropriate place there is 
inserted—

““crofting community” means all the persons who (either or both)—30

(a) occupy crofts within a township which consists of two or more 
crofts and is registered with the Crofters Commission;

(b) hold shares in a common grazing associated with that township;”. 

42 “The 1993 Act”

In this Act “the 1993 Act” means the Crofters (Scotland) Act 1993 (c.44).35
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Miscellaneous

43 Minor and consequential amendments

Schedule 2 to this Act, which contains minor amendments and amendments 
consequential on the provisions of this Act, has effect.

44 Savings5

(1) Nothing in this Act affects an application made, a loan provided, or proceedings 
commenced, before this section comes into force.

(2) Nothing in this Act affects any provision of the 1993 Act amended or repealed by this 
Act in that provision’s operation in relation to an offence committed before the 
amendment is made or, as the case may be, the provision is repealed.10

45 Transitional provision etc.

(1) The Scottish Ministers may, by order made by statutory instrument, make such 
incidental, supplemental, consequential, transitional, transitory or saving provision as 
they consider necessary or expedient for the purposes of, or in consequence of, this Act.

(2) Subject to subsection (4), a statutory instrument containing an order under subsection 15

(1) is subject to annulment in pursuance of a resolution of the Scottish Parliament.

(3) An order under subsection (1) may make different provision for different cases or for 
different classes of case.

(4) An order under subsection (1), if it includes provision amending or repealing an 
enactment contained in an Act, is not made unless a draft of the statutory instrument 20

containing the order has been—

(a) laid before; and

(b) approved by a resolution of,

the Scottish Parliament.

46 Repeals25

The enactments mentioned in schedule 3 to this Act are repealed to the extent mentioned 
in the second column of that schedule.

47 Short title, Crown application and commencement

(1) This Act may be cited as the Crofting Reform etc. Act 2006.

(2) This Act binds the Crown.30

(3) The provisions of this Act, except this section and sections 42, 44 and 45, come into 
force on such day as the Scottish Ministers may by order made by statutory instrument 
appoint.

(4) Different days may be so appointed for different provisions and for different purposes.
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SCHEDULE 2
(introduced by section 43)

MINOR AND CONSEQUENTIAL AMENDMENTS

Crofters Holdings (Scotland) Act 1886 (c.29)

1 In section 1(4) of the Crofters Holdings (Scotland) Act 1886 (crofter not to be removed 5

except for breach of statutory conditions), for the words “subdivide his holding or sublet 
the same” there is substituted “sublet his holding”.

Crofters (Scotland) Act 1993 (c.44)

2 (1) The 1993 Act is amended in accordance with this paragraph.

(2) In section 4 (enlargement where owner and crofter are in agreement), after subsection 10

(2) there is inserted—

“(2A) The crofter shall pay to the landlord such rent as they shall agree for the croft 
as enlarged under subsection (1) above (section 6 of, and paragraph 1 of 
Schedule 2 to, this Act being construed accordingly).”.

(3) In section 6 (rent)—15

(a) in subsection (3)—

(i) after the words “landlord for the croft” there is inserted “or for any part of 
the croft”;

(ii) in paragraph (a) of the proviso, after the word “croft” there is inserted “or 
for any part of the croft”; and20

(iii) in paragraph (b) of the proviso, after the word “rent” there is inserted “for it 
or for any part of it”;

(b) after subsection (3) there is inserted—

“(3A) The proviso to subsection (3) above does not have the consequence that a 
determination which is not to take effect during any period mentioned in that 25

proviso cannot competently be made under that subsection during that period.”; 
and

(c) in subsection (4), after the words “a croft” there is inserted “or for any part of a 
croft”.

(4) In section 13 (authorisation by Land Court of acquisition of croft land), at the end there 30

is added—

“(6) The Land Court, in making an order under subsection (1)(a) above, may 
determine that any of the expenses of the conveyance of the land and other 
expenses necessarily incurred by the landlord in relation to that conveyance 
shall be borne by the crofter.35

(7) Failing agreement between the landlord and the crofter as to the amount of 
such expenses, the auditor of the Land Court may, on the application of either 
of them—

(a) determine that amount; and
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(b) determine that the expenses of taxing those expenses are to be borne by 
them in such proportion as the auditor thinks fit.”.

(5) In section 24(1) (decrofting in case of resumption of croft), at the end there is added 
“and to sections 3A and 21A of this Act”.

(6) In section 25(6) (decrofting: supplementary provision), after the words “pertaining to the 5

croft” there is inserted “or only of land the conveyance in feu of which was granted 
under section 17 or 18 of the 1955 Act”.

(7) In section 26 (provisions as to removal of crofter)—

(a) in subsection (1), for the words “for the removal of the crofter” there is substituted 
“— 10

(i) terminating the tenancy;

(ii) declaring the croft to be vacant; and

(iii) for the removal of the tenant from the croft”; and

(b) in subsection (3), after the words “his croft” there is inserted “(whether by virtue 
of this section or by virtue of section 5A or 5B of this Act)”.15

(8) In section 41 (Register of Crofts)—

(a) in subsection (1), for the words from “a” to “Crofts”)” there is substituted “the 
register known as the Register of Crofts”; and

(b) after subsection (2), there is inserted—

“(2A) Subsection (2) above applies in relation to land constituted as a common 20

grazing under section 51A of this Act, the owner of that land and the persons 
sharing in the common grazing as it applies in relation to a croft and its 
landlord and tenant; and an entry made by virtue of this subsection must 
contain the information that the common grazing is so constituted.”.

(9) In section 42 (financial assistance to crofters)—25

(a) in subsection (1)—

(i) for the words “aiding and developing agricultural production on” there is 
substituted “supporting any reasonable use which promotes the sustainable 
development of”; and

(ii) the words “and with the approval of the Treasury” and “and loans” are 30

repealed;

(b) after that subsection there is inserted—

“(1A) Such schemes shall specify criteria for determining who shall be eligible for 
grants payable under those schemes (as for example, the occupier’s income, or 
the rental or agricultural value or extent of his croft); and different schemes 35

may specify different criteria.”;

(c) in subsection (2)—

(i) in paragraph (a), the words “and loans” are repealed;

(ii) in paragraph (b), for the words “Secretary of State” there is substituted 
“Scottish Ministers, or the Commission on behalf of the Ministers,” and the 40

words “or loan” are repealed; and
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(iii) in paragraph (c), the words “or loan” are repealed in both places where they 
occur;

(d) in subsection (4)—

(i) at the beginning there is inserted “Without prejudice to subsection (1) 
above,”; and5

(ii) the words “with the approval of the Treasury” and “or loans or by the 
supply for payment in cash of building or other materials” are repealed;

(e) subsection (5) is repealed;

(f) in subsection (6)—

(i) in paragraph (b), for the words “Secretary of State” there is substituted 10

“Scottish Ministers, or the Commission on behalf of the Ministers,”;

(ii) in paragraph (c), for the words “Secretary of State” there is substituted 
“Scottish Ministers, or to the Commission on behalf of the Ministers,”; and

(iii) in paragraph (d), the words “to the Secretary of State” are repealed;

(g) in subsection (8), for the words from “assistance by” to “supplies” there is 15

substituted “grant under subsection (1) above, nor assistance under subsection (4) 
above, shall be given towards carrying out any works”;

(h) in subsection (9), after the word “receiving” there is inserted “a grant under 
subsection (1) above nor”;

(i) after that subsection, there is inserted—20

“(9A) Any scheme under subsection (1) above or arrangements under subsection (4) 
above may provide that a person’s economic status is a criterion for eligibility 
for grants payable under that scheme or those arrangements.”; and

(j) in subsection (10)—

(i) the words “or loan” are repealed; and25

(ii) after the words “or under”, there is inserted “arrangements made under”.

(10) In section 44 (cottars), for the words from “loan” to “materials” there is substituted 
“grant”.

(11) In section 45 (former crofters and cottars who have acquired site of the dwelling-
house)—30

(a) subsection (2) is repealed; and

(b) in subsection (4), the words “or loan” are repealed.

(12) In section 46 (financial assistance to owners and owner-occupiers of crofts and other 
holdings)—

(a) in subsection (1), for the words from “loan” to “materials” there is substituted 35

“grant”;

(b) in subsection (2)(c), for the words “is of substantially the same economic status as 
a crofter” there is substituted “uses his holding in a way which is substantially the 
same as that of a crofter”;

(c) subsection (3) is repealed;40

(d) in subsection (4)—

156



Crofting Reform etc. Bill 59
Schedule 2—Minor and consequential amendments

(i) in paragraph (a), for the words “are of substantially the same economic 
status as a crofter” there is substituted “use their crofts in a way which is 
substantially the same as that of a crofter”; and

(ii) in each of paragraphs (b) and (c), for the words “are of substantially the 
same economic status as a crofter” there is substituted “use their holdings 5

in a way which is substantially the same as that of a crofter”; and

(e) in subsection (5), the words “or loan” are repealed.

(13) In section 47 (appointment etc. of grazings committee or grazings constable)— 

(a) in subsection (1), for the words “called in accordance with subsection (2) below” 
there is substituted “of which public notification has been given”;10

(b) subsection (2) is repealed;

(c) after subsection (6) there is inserted—

“(6A) A person so appointed (or appointed under subsection (8) below to be the clerk 
of the committee) is in this Act referred to as the “grazings clerk”.”;

(d) in subsection (8)—15

(i) the words “or the clerk” are repealed;

(ii) after the word “them” there is inserted “(or that the grazings clerk is not 
properly carrying out the duties imposed on him)”; and

(e) in subsection (9)—

(i) for the words “clerk appointed under subsection (6) or (8) above” there is 20

substituted “grazings clerk”; and

(ii) for the word “grazings”, in the final place where it occurs, there is 
substituted “grazing”.

(14) In section 48 (powers and duties of grazings committees)—

(a) in subsection (1)—25

(i) in paragraph (a), for the word “grazings” there is substituted “grazing” and 
for the word “therewith” there is substituted “with such maintenance and 
with the implementation of any proposal approved under section 50B(9) of
this Act”;

(ii) after paragraph (b) there is inserted—30

“(bb) to carry out works in implementation of any such proposal as is 
mentioned in paragraph (a) above;”;

(iii) in paragraph (c), for “grazings”, in the second place it occurs, there is 
substituted “grazing”; and

(iv) in the proviso to paragraph (c), for “grazings”, in the second place it occurs, 35

there is substituted “grazing”;

(b)  in subsection (2)—

(i) for the word “grazings”, in the second place it occurs, there is substituted 
“grazing”; and

(ii) after the words “(1)(b)” there is inserted “or (bb)”;40

(c) after subsection (4) there is inserted—
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“(4A) Where the grazings committee have obtained the approval referred to in 
subsection (6) of section 50B of this Act, they may, subject to any conditions 
imposed under subsection (9) of that section and for the time being in force 
(and to the approval not having been revoked), use any part of the common 
grazing in accordance with the proposal.”;5

(d) in subsection (5), for the word “interested” there is substituted “who holds a 
right”; and

(e) after subsection (6) there is inserted—

“(6A) The powers of the grazings committee include the power to raise money 
(whether by borrowing or otherwise) for the purpose of implementing any 10

proposal approved under section 50B(9) of this Act; but on any occasion they 
shall only exercise that power if a majority of the grazings committee vote to 
do so.”. 

(15) In section 49 (common grazings regulations)—

(a) in subsection (2)—15

(i) in paragraph (a), for the word “grazings”, in the second and third places it 
occurs, there is substituted “grazing” and for the word “therewith” there is 
substituted “with such maintenance or with the implementation of any 
proposal approved under section 50B(9) of this Act”;

(ii) in paragraph (b), after the words “(1)(b)” there is inserted “or (bb)”; 20

(iii) in paragraph (c), for the words “and (b) respectively” there is substituted 
“to (bb)”; and

(iv) in each of paragraphs (d) and (e), for the word “grazings” there is 
substituted “grazing”;

(b) in subsection (3)—25

(i) in paragraph (a), for the word “grazings”; and 

(ii) in paragraph (b), for the word “grazings”, in both places it occurs,

there is substituted “grazing”; and

(c) in subsection (7)—

(i) for the word “landlord”, in both places it occurs, there is substituted 30

“owner”; and

(ii) for the word “grazings”, in the first place it occurs, there is substituted 
“grazing”.

(16) In section 52(2) (application for consent for exclusion of stock from croft in certain 
circumstances), for the word “grazings”, in the second, third and fourth places it occurs, 35

there is substituted “grazing”;

(17) In section 55 (service of notices), after subsection (1) there is inserted—

“(1A) A notice or other document is sent by post under this section if—

(a) in the case of an individual, it is sent by registered post or the recorded 
delivery service, addressed to that person at that person’s usual or last 40

known address or, where the person has given an address for service, at 
the address so given;
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(b) in any other case, by sending it by registered post or the recorded 
delivery service, addressed to that person at the person’s registered or 
principal office.”.

(18) In section 61(1) (interpretation) at the appropriate places there are added—

““enactment” includes an enactment comprised in, or an instrument made 5

under, an Act of the Scottish Parliament;”

““public notification” has the meaning given by section 55A of this Act;”;

““woodlands” includes woodlands created by planned natural 
regeneration (as defined by section 50A(8) of this Act)”.

(19) In Part 1 of Schedule 7, in the table, in the entry relating to the Crofters (Scotland) Act 10

1886, after the word “Crofters” there is inserted “Holdings”.

(20) That Schedule is to be deemed always to have had effect subject to the amendment 
specified in sub-paragraph (19).

Scottish Land Court Act 1993 (c.45)

2A In section 1(6) of the Scottish Land Court Act 1993 (jurisdiction of the Court), for the 15

words “the Agricultural Holdings (Scotland) Act 2003 (asp 11)” there is substituted “or 
by virtue of an Act of the Scottish Parliament”.

Deer (Scotland) Act 1996 (c.58)

3 In section 26 of the Deer (Scotland) Act 1996 (right of occupier in respect of deer 
causing serious damage to crops etc.)—20

(a) in subsection (2), at the end there is added “and in relation to enclosed land (other 
than moorland) which is part of a common grazing, the subsection also applies to 
a person who for the purposes of the subsection is both duly authorised in writing 
by the grazings committee (provided the grazings committee have such reasonable 
ground as is mentioned in that subsection) and approved as is mentioned in 25

paragraph (d) above”; and

(b) in subsection (4), in each of paragraphs (a) and (d), after the word “occupier” 
there is inserted “, or as the case may be the committee,”.

Land Reform (Scotland) Act 2003 (asp 2)

4 (1) The Land Reform (Scotland) Act 2003 is amended in accordance with this paragraph.30

(1A) In section 68 (land which may be bought: eligible croft land), after subsection (1) there 
is inserted—

“(1A) But subsection (1) above is subject to section 69A below.”.

(2) In section 73 (application by crofting community for consent to buy croft land etc.)—

(a) in subsection (3)—35

(i) after the word “interests” there is inserted “or more than one tenancy”; and

(ii) after the words “such holding” there is inserted “or tenancy”;
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(aa) in subsection (4), at the end there is added “and a “tenancy” is one where one 
person is entitled to the tenant’s interest or there is a common or joint entitlement 
to that interest”;

(ab) in subsection (5)(a), for the word “or” there is substituted “, the subjects of the 
lease or the”;5

(b) after subsection (5) there is inserted—

“(5A) Paragraphs (b) to (d) and (f) of subsection (5) above do not apply as respects an 
application made by virtue of section 69A(2) of this Act.”; and

(c) in subsection (8)(a) after sub-paragraph (i) there is inserted—

“(ia) in the case of an application made by virtue of section 69A(2) 10

above, the tenant;”.

(2A) In section 74 (criteria for consent by Ministers), after subsection (1) there is inserted—

“(1A) But subsection (1)(a) above is subject to section 69A above.”

(3) In section 75 (ballot to indicate approval for purposes of section 74(1)(m))—

(a) in subsection (1)—15

(i) after the words “buy land” there is inserted “, the interest of a tenant over 
land”;

(ii) in paragraph (a), after the word “land” there is inserted “, tenant’s interest”; 
and

(iii) in paragraph (b)(ii), at the end there is added “or within the land over which 20

the tenant’s interest subsists”;

(b) in subsection (3), after the word “land” there is inserted “, tenant’s interest”;

(c) in subsection (4)(c), at the end there is added “or as the case may be within the 
land over which the tenant’s interest subsists”; and

(d) in subsection (5)—25

(i) in paragraph (a), at the end there is added “or within the land over which 
the tenant’s interest subsists”; and

(ii) at the end there is added “or within the land over which the tenant’s interest
subsists”.

(3A) In section 76 (right to buy same croft exercisable by only one crofting community 30

body)—

(a) in subsection (1), after the word “land” there is inserted “, tenant’s interest”; and

(b) in subsection (4)—

(i) in paragraph (a), after the word “or” there is inserted “tenant’s interest 
which is, or the”; and35

(ii) in paragraph (b)(i), for the word “or” there is substituted “, the tenant or 
the”.

(3B) In section 81 (reference to Land Court of questions on applications)—

(a) in subsection (1), after paragraph (c) (but before the word “or” which immediately 
follows that paragraph) there is inserted—40
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“(ca) where the subject of the application is a tenant’s interest, any person who 
has an interest in the lease, being an interest giving rise to a right which 
is legally enforceable by that person;”; and

(b) in subsection (2), after paragraph (b) (but before the word “or” which immediately 
follows that paragraph) there is inserted—5

“(ba) the tenant whose interest is the subject of the application;”.

(4) In section 82 (notification of Ministers’ decision on application)—

(a) in subsection (1)(b), after the word “or” there is inserted “as the case may be the 
tenant whose interest is the subject of the application or the”; and

(b) in subsection (2)(a), after the word “land” there is inserted “, tenant’s interest”.10

(5) In section 85 (confirmation of intention to proceed with purchase and withdrawal)—

(a) in subsection (1)—

(i) after the words “buy land” there is inserted “, the real right of a tenant over 
land”;

(ii) after the words “buy the land” there is inserted “, tenant’s interest”; and15

(iii) after the words “of the land or” there is inserted “, as the case may be, the 
tenant or the”; and

(b) in subsection (3), after the words “land or” there is inserted “, as the case may be, 
the tenant or the”.

(6) In section 86 (completion of purchase)––20

(a) in subsection (1)—

(i) in sub-paragraph (i) of paragraph (a), at the end (but before the word “and” 
which immediately follows that sub-paragraph) there is added “to it of the 
land or sporting interests or as the case may be the assignation to it of the 
tenant’s interest”;25

(ii) in sub-paragraph (i) of paragraph (b), at the end (but before the word “and” 
which immediately follows that sub-paragraph) there is added “or 
assigned”; and

(iii) in sub-paragraph (ii) of paragraph (b), after the word “transfer” there is 
inserted “or assignation”;30

(b) in subsection (4), after the words “entitled to the” there is inserted “sporting”;

(c) in subsection (c), after the words “entitled to the” there is inserted “sporting”; and

(d) at the end there is added—

“(7) In relation to an application made by virtue of section 69A(2) above, the tenant 
is obliged to make available to the crofting community body such deeds and 35

other documents as are sufficient to enable the body to complete its acquisition 
of the tenant’s interest and the tenant is obliged to effect the assignation of his 
interest accordingly.

(8) If, within 6 weeks of the date on which Ministers consent to an application 
made by virtue of section 69A(2) above the tenant refuses or fails to make 40

those deeds and other documents available, or they cannot be found, the Land 
Court may, on the application of the crofting community body, order the tenant 
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or any other person appearing to the Court to have those deeds and documents 
to produce them.

(9) If the tenant refuses or fails to effect the assignation of the tenant’s interest in 
accordance with subsection (7) above, the Land Court may, on the application 
of the crofting community body, authorise its principal clerk to adjust, execute 5

and deliver such deeds or other documents as will complete the assignation to 
the like force and effect as if done by the tenant.”.

(7) In section 87 (completion of transfer)—

(a) in subsection (1), after the word “interests” there is inserted “or for the assignation 
of the tenant’s interest”;10

(b) in subsection (2), for the word “or” there is substituted “, the tenant’s interest or 
the sporting”;

(c) in subsection (3)—

(i) in paragraph (a), for the words “the owner or person entitled to the interests 
and the community body” there is substituted “the crofting community 15

body and, as the case may be, the owner, the tenant or the person entitled to 
the sporting interests”;

(ii) in paragraph (b), for the word “or” there is substituted “, the tenant’s right 
or the sporting”;

(ca) in subsection (4)—20

(i) after the words “to the crofting community body” there is inserted “or as 
the case may be the tenant is not able to assign his interest to that body”; 
and

(ii) after the word “granted” there is inserted “or assignation is effected”;

(d) in subsection (5), for the word “or” there is substituted “, the tenant’s interest or 25

the sporting”;

(e) in subsection (6), for the words “immediately before title is granted to the crofting 
community body in pursuance of this section shall, on the recording of that title” 
there is substituted “or tenant’s interest immediately before—

(a) title is granted to the crofting community body; or30

(b) the tenant’s interest is assigned to that body,

in pursuance of this section shall, on the recording of that title or assignment”;

(f) after subsection (7) there is inserted—

“(7A) Where such a security also burdens a tenant’s interest other than the tenant’s 
interest assigned to the crofting community body, the security shall not, by 35

virtue of subsection (6) above, cease to burden that other interest.”;

(g) in subsection (8)—

(i) after the word “owner” there is inserted “, or as the case may be to the 
tenant,”; and

(ii) for the word “or” there is substituted “, tenant’s interest or sporting”; and40

(h) in subsection (9), at the end there is added “or as the case may be to the tenant as 
consideration for the interest of the tenant over the land”.
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(8) In section 88 (assessment of value of croft land etc.)—

(a) in subsection (1)—

(i) for the words “sporting interests of a kind which is similar to the land” 
there is substituted “interests of a kind which is similar to the land, tenant’s 
interest”; and5

(ii) after the words “value of the land” there is inserted “, tenant’s interest”;

(b) in subsection (4)—

(i) after the words “of land” there is inserted “, the interest of a tenant over 
land”;

(ii) in paragraph (a), for the words “or person entitled to the interests or of the 10

crofting community body which is exercising its right to buy the land or” 
there is substituted “, of the tenant, of the person entitled to the sporting 
interests or of the crofting community body which is exercising its right to 
buy the land, tenant’s interest or sporting”;

(c) in subsection (5)––15

(i) for the word “or”, where it first occurs, there is substituted “, tenant’s 
interest or sporting”; and

(ii) after the word “land”, where it occurs for the second time, there is inserted 
“, interest”;

(d) in subsection (6)—20

(i) for the word “or”, where it first occurs, there is substituted “, a tenant’s 
interest or sporting”;

(ii) in paragraph (b), for the words “or interests, including” there is substituted 
“, a tenant’s interest or sporting interests, including (in the case of land or 
sporting interests)”; and25

(iii) in paragraph (c), for the word “or” there is substituted “, tenant’s interest or 
sporting”;

(e) in subsection (7), for the word “or”, in each place it occurs, there is substituted “, 
a tenant’s interest or sporting”;

(f) in subsection (9)—30

(i) for the words “person entitled to the” there is substituted “as the case may 
be the tenant, or the person entitled to the sporting”;

(ii) for the word “or”, where it occurs for the second time, there is substituted 
“, tenant’s interest or sporting”; and

(iii) after the word “land”, where it occurs for the third time, there is inserted “, 35

interest”;

(g) in subsection (10)—

(i) for the words “person entitled to the” there is substituted “as the case may 
be the tenant, or the person entitled to the sporting”;

(ii) for the word “or”, where it occurs for the second time, there is substituted 40

“the tenant’s interest or the sporting”; and

(h) for subsection (12) there is substituted—
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“(12) The valuer shall, within the period set out in subsection (13) below, notify 
Ministers, the crofting community body and as the case may be the owner of 
the land, the tenant or the person entitled to the sporting interests, of the 
assessed value of the land, tenant’s interest or sporting interests.”.

(9) In section 89 (compensation)—5

(a) in subsection (1), after the words “sporting interests” there is inserted “(and in the 
case of an application made by virtue of section 69A(2) above a tenant)”; and

(b) in subsection (3), for the words “or person entitled to the” there is substituted “, 
the tenant or the person entitled to the sporting”.

(10) In section 90(2)(a) (grants towards crofting community bodies’ liabilities to pay 10

compensation), after the word “land” there is inserted “, the interest of a tenant over 
land”.

(11) In section 91 (appeals)—

(a) in subsection (1), after the word “relates” there is inserted “(and in the case of an 
application made by virtue of section 69A(2) above the tenant)”;15

(b) in subsection (2)(b), after the word “land” there is inserted “, lease”; 

(c) in subsection (4), after the word “land” there is inserted “or tenant’s interest”; and

(d) in subsection (6), after the word “land” there is inserted “which is the subject of 
the application (or as the case may be over which the tenancy has been created)”.

(12) In section 92 (appeals to Land Court: valuation)—20

(a) in subsection (1)—

(i) after the word “or”, where it first occurs, there is inserted “as the case may 
be the tenant or the”; and

(ii) for the word “or”, where it occurs for the second time, there is substituted 
“, tenant’s interest or sporting”;25

(b) in subsection (3), after the word “or” there is inserted “as the case may be of the 
tenant’s interest or the sporting”.

(13) In section 95 (avoidance of disposal other than to crofting community)—

(a) for subsection (1) there is substituted—

“(1) It is not competent for the owner of the land, or as the case may be the tenant 30

or the person entitled to the sporting interests, to which an application under 
section 73 above relates—

(a) to dispose of the land or sporting interests; or

(b) to assign the tenant’s interest,

after the consent date to any person other than the crofting community body 35

which made the application.”; and

(b) in subsection (3), for the word “or”, where it occurs for the second time, there is 
substituted “, tenant’s interest or sporting”.

(14) In section 96(b) (limitation on effect of Part 3 of Land Reform (Scotland) Act 2003), 
after the word “land” there is inserted “(or an interest created over land)”.40
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SCHEDULE 3
(introduced by section 46)

REPEALS

Enactment Extent of repeal
5

10

15

20

Crofters (Scotland) Act 1993 (c.44)

Succession (Scotland) Act 1964 
(c.41)

In section 4, in subsection (1)(b) the words “and 
the rent of the croft together with the rent under 
the said tenancy exceeds £100”; and in subsection 
(2)(b) the words “or capable of being let as a croft 
at an annual rent substantially in excess of £100”.

In section 15(3), the proviso.

In section 30(2), in paragraph (a) the words from 
“and” to the end; and in the second sentence the 
word “either” and the words from “or to” to “to 
him”.

In section 39, subsection (4).

In section 41(2), the proviso.

Section 43.

Section 54.

In section 16(3)(b), sub-paragraph (ia); and in sub-
paragraph (ib), the words “by the landlord to the 
legatee and the Crofter’s Commission”.
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SP Bill 57A–EN 1 Session 2 (2007)

CROFTING REFORM ETC. BILL
[AS AMENDED AT STAGE 2]

——————————

REVISED EXPLANATORY NOTES

CONTENTS

1. As required under Rule 9.7.8A of the Parliament’s Standing Orders, these revised
Explanatory Notes are published to accompany the Crofting Reform etc. Bill as amended at 
Stage 2.

INTRODUCTION

2. These Explanatory Notes have been prepared by the Scottish Executive in order to assist 
the reader of the Bill and to help inform debate on it. They do not form part of the Bill and have 
not been endorsed by the Parliament.  

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 
be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 
section or schedule, does not seem to require any explanation or comment, none is given.

BACKGROUND

Definitions

4. Throughout these explanatory notes the following definitions have been used:

“the Bill” means the Crofting Reform etc. Bill;

“the 1993 Act” means the Crofting (Scotland) Act 1993;

“the 1964 Act” means the Succession (Scotland) Act 1964.

The Bill

5. The Bill amends the 1993 Act and thus provides for changes to the provisions in the 1993 
Act. Anyone considering the detailed legislative provisions in the consultation will find it easier 
to understand if read in conjunction with that legislation. The Bill also changes provisions in the 
Crofters Holdings (Scotland) Act 1886, The Deer (Scotland) Act 1996, The Land Reform 
(Scotland) Act 2003, the Succession (Scotland) Act 1964 and the Scottish Land Court Act 1993.
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PART 1: THE CROFTERS COMMISSION

Section 2: Discharge of functions

6. This section replaces section 1(3) of the 1993 Act and provides that the Scottish Ministers 
can give the Commission general and specific directions on the way that they carry out their 
functions. .

Section 3: Equal opportunities

7. This section inserts new section 59A into the 1993 Act.  Section 59A requires the 
Commission to observe equal opportunities in carrying out their functions.

Section 5: Obtaining Commission approval or consent

8. This section inserts a new section into the 1993 Act New section 58A sets down the 
processes by which the majority of applications to the Commission will be determined. The
Commission will no longer be required to determine every application made by crofters and 
landlords, but will still have a responsibility to intervene where there is an objection or where an 
application which raised no objections invokes separate criteria requiring the Commission to 
consider and decide whether the application should succeed. Excluded from these new 
arrangements are those applications which make substantial change to croft land: decrofting, 
apportionment and crofter forestry. These will continue in every case to require the 
Commission’s written approval in order to succeed.

9. Subsection (2) of new section 58A provides that in every case in which the applicant is 
required to apply to the Commission for consent or approval to make the proposed changes, the 
form on which the application is to be made and any documentation and fee will be specified by 
the Commission. This will, for example, allow the Commission to include measures to reduce 
the risk of fraudulent applications. The Commission will also have powers to charge for 
regulatory work. (See paragraph 3 of Schedule 1 to the 1993 Act as inserted by schedule 1 to the 
Bill). This is reflected in the reference to the accompanying fee in subsection (2)(b).

10. Subsection (3) requires the applicant to give public notice of his application and where 
the applicant is not the landlord or the owner of the common grazing affected by the application, 
to notify the landlord or owner in writing. This is to ensure that those who may wish to object 
have adequate notice of what is proposed.  Subsection (4) specifies the time allowed for making 
an objection, how it must be made and who may do so.  Subsection (15) provides that the 
objection be made in the form described and subsection (16) describes what constitutes an
objection in writing. 

11. Subsection (6) provides that the Commission is not compelled to act upon an objection 
which it considers to be frivolous, vexatious or unreasonable but must otherwise intervene where 
there is an objection. In addition the Commission has the discretion to intervene in relation to an 
objection where it considers that any of the general or specific conditions apply to the 
application.
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12. Subsection (7) specifies what the Commission must do if they decide not to intervene to 
consider an application on the basis of a timely objection. Subsection (8) deals with the effects of 
the Commission deciding to intervene if one of conditions specified in subsection (6)(b) applies. 
Subsection (9) lists the general conditions that apply for the purposes of subsection (6)(b)(i). 
Subsection (10)(a) provides that where the Commission does not intervene it must approve the 
application and enter it in the Register of Crofts. Subsection (10)(b) deals with what should be 
done by the Commission, and in which timescales, following a decision to intervene. It requires 
the Commission to inform those parties with an interest that the application is to be considered 
by the Commission and why the Commission intervened. It also informs the parties of their right 
to appeal to the Land Court against the decision by the Commission on the application.

13. Subsection (11) gives the Commission the power to set up procedures and arrangements 
for deciding whether or not to approve or consent to an application and makes it clear that a 
decision to intervene in an application is a decision to determine whether or not the application is 
to be approved. It is important to note that this provision allows the Commission to delegate the 
task of making the decision to any person the Commission considers appropriate.

14. Subsection (12) provides that where the Commission following an intervention decides to 
approve or consent to the application the Commission will record details of the application they 
have consented to in the Register of Crofts and notify those who would have been notified if the 
Commission had previously decided not to intervene in the application.

15. Subsection (12A) provides that Scottish Ministers may issue guidance to the  
Commission on what constitutes sustainable development of the local crofting community and 
requires  the Commission to have regard to that guidance in considering whether a proposal 
would adversely affect that sustainable development of the crofting community affected by the 
application.

16. Subsection (13) gives Scottish Ministers power to amend the general conditions set out in 
subsection (9) by means of a statutory instrument. Subsection (14) requires that any such 
statutory instrument must be approved by means of an order made by resolution of the 
Parliament.

Section 6: Obtaining of information by Commission

17. Section 6 amends section 40 of the 1993 Act. It changes section 40(1) to reflect the fact 
that the Commission will in future have another means of obtaining information about crofts. It 
changes section 40(1) and (2) so that these provisions of section 40 can also be used to obtain 
information as specified in the notice from the executor of a crofter. It also inserts a new 
subsections (3), (4) and (5) into section 40.  Subsection (3) provides that the Commission can 
refuse to process any application made to them where information required in connection with 
that application is not provided. Subsection (4) allows the Commission to alter a requirement to 
supply information where the original requirement cannot be met and subsection (5) allows the 
Commission to require the provision of information about a common grazing.
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Section 7: Maintenance of and provision of information from the Register of Crofts

18. Section 7 amends section 41 of the 1993 Act so that a range of information previously not 
held on the Register of Crofts can be held there. This includes information previously recorded 
in the Crofters Holding Book. It also qualifies the requirement in that subsection for the 
Commission to insert, alter or omit entries to ensure the accuracy of the Register by stating that it 
is only so far as practicable that the Register is kept consistent with the information received. 
Section 41(3) is replaced by two new subsections which provide for the Register of Crofts to be
open to public scrutiny and to allow for the provision by the Commission to supply any person 
with certified extracts from the Register which will be sufficient as evidence of the existence of a 
Register entry.  New section 41(5) provides for the Crofters Holdings Book (previously the 
responsibility of the Scottish Land Court) to be incorporated in the Register of Crofts.

PART 2: CROFTS

Section 10: New crofts

19. Section 10 inserts new sections 3A, 3B and 3C into the 1993 Act to allow the creation of 
new crofts and the extension of crofting tenure beyond the crofting counties. Section 3A(1) 
empowers the Commission to constitute land as a croft in response to an application to that effect 
from the owner of the land in question. Section 3A(1)(b) provides that this can only be done 
outwith the crofting counties in an area specified by an order. Subsection (2) provides that the 
Commission may also constitute a tenanted holding as a croft where the applicant is a tenant in 
an area specified by order outside the crofting counties, if criteria specified in subsection (11) are 
met. Subsection (3) provides that the Commission may not constitute a holding as a croft in 
response to an application under subsection (2) until they are satisfied that the owner of the land 
has had an opportunity to appeal the application and the tenant has paid the owner any  
compensation agreed or found to be due for the impact of the change.  Subsection 2(A) adds an 
administrative stage which the tenant of a holding is required to complete before he applies to 
the Crofters Commission.  It requires the tenant to first obtain a certificate from the Land Court 
confirming his existing status under the Small Landholders legislation.

20. Subsections (4) to (7) specify a process that the Commission are required to follow before 
deciding whether or not to agree to the application and constitute the land as a croft. Subsection 
(8) is intended to ensure that an agricultural holdings tenant cannot be dispossessed of the 
tenancy of land as a result of all or part of the holding being designated as a croft.  Subsections 
(9) and (10) provide for the ways in which comments by the public on an application may be 
made.

21. Subsection (11) specifies the conditions that must be satisfied before a holding outwith 
the crofting counties can be constituted as a croft on the basis of an application by the tenant. 
This restricts this possibility of conversion to ensure that only a croft sized holding which is held 
by a natural person under the provisions of Small Landholder legislation will qualify.

22. Subsection (12) provides that an order designating an area outwith the crofting counties 
as an area in which new crofts may be created must be made by affirmative resolution of the 
Scottish Parliament.
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23. New section 3B makes provision for assessing the amount of compensation to be paid by 
the tenant to the landlord where an application has been made by a tenant under the provisions of 
section 3A(2).  It specifies that the amount of compensation shall be the difference in the value 
of the holding under the existing tenure arrangements and its value as a croft.  It further specifies 
that in both instances the value is to be assessed as the market value likely to be realised where 
there is a willing seller and a willing buyer and the sale is in each case to the sitting tenant.  It 
also requires that the valuer should take account of the known existence of any third party that 
might be prepared to pay more for the holding and the potential impact on the value of the land 
of any sporting lease of the land.

24. New section 3C makes provision for both the owner or the applicant to appeal an 
assessment of compensation, made by a valuer under section 3B, to the Lands Tribunal for 
Scotland and specifies the period in which such an appeal may be made.

Section 11: The statutory conditions

25. Section 11 makes a number of significant changes to the statutory conditions referred to 
in section 5 and detailed in Schedule 2 to the 1993 Act including changes to the statutory 
conditions governing a crofter’s use of his croft land and to the ability of crofters and landlords 
to contract to waive rights conferred on the crofter by that Act. Subsection (1)(a) of section 11 
adds a new subsection (1A) to section 5 of the 1993 Act which provides that the landlord can 
serve notice on the croft tenant where there is a breach of a new condition of tenure (new 
paragraph 3A of Schedule 2 which is inserted by section 11(2)(b)).

26. Section 11(1)(b) provides that where a crofter is doing or not doing something to 
conserve the natural beauty, or the flora and fauna of the locality he is not to be treated as in 
breach of the statutory conditions. 

27. Section 11(1)(c) adds new subsections (3) to (10) to section 5 of the 1993 Act. New 
subsections (3) to (6) supersede the existing subsection (3) and provide that any future contract 
or agreement between a crofter and landlord, whether or not it requires to be approved by the 
Land Court, may be intimated to the Commission.  These new contracts relate solely to contracts 
that deprive a crofter of any rights.  New subsection (5) provides that contracts or agreements 
intimated to the Commission should be recorded in the Register of Crofts. Subsection (6) 
provides that where a copy of a contract or agreement is entered in that register it will 
(depending on the terms of the contract or agreement) be binding on the successors to the croft 
tenancy. This provision is primarily to allow the creation of binding agreements necessary to 
facilitate energy developments on croft land. However, it also provides the means by which a 
tenant of a croft can enter into a binding agreement with the landlord undertaking not to exercise 
his right to buy or limiting the right to assign the croft. It therefore makes it possible for a 
landowner to create new crofts without the risk of these crofts being subject to the right to buy or 
assignation to a person whom the landowner considers to be unsuitable as a croft tenant.

28. New subsections (7) to (10) of section 5 relate to the modification of paragraph 3 of 
Schedule 2 to the 1993 Act provided by section 11(2)(a). That modification allows for a croft to 
be put to a purposeful use other than agriculture. New subsection (7) specifies that a crofter must 
seek the consent of the landlord to do so before putting the croft to a purposeful use other than 
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agriculture and if that consent is obtained may put the croft to the new use subject to any 
conditions attached to that consent. New subsection (8) allows the crofter to apply to the 
Commission for consent to a proposed purposeful use if the landlord’s consent has been asked 
for and has not been obtained within 28 days of the application to the landlord. New subsection 
(9) requires the Commission to consult on the application for consent and check whether any 
planning or other consents are required for the proposed use and, if so, have been granted before 
it makes a decision. 

29. Section 11(2) amends Schedule 2 to the 1993 Act. Subsection (2)(a) amends paragraph 3 
of Schedule 2 (the requirement to cultivate a croft). It provides that a crofter can now cultivate 
the croft or put it to a purposeful use or do both but must do one or the other on every part of the 
croft. Subsection (2)(i) inserts a definition of “purposeful use” into paragraph 13 of Schedule 2. 
In order that the amendment to paragraph 3 has no impact on existing arrangements there is a 
saving provision at section 11(3) to the effect that existing rights relating to ancillary use are 
unaffected.

30. Subsection (2)(b) inserts 2 new paragraphs into Schedule 2. New paragraph 3A is a new 
condition that requires a crofter to keep his/her croft in a fit state for cultivation. New paragraph 
3B defines some of the measures that might need to be taken to ensure that a croft remains fit for 
cultivation if not being put to some other purposeful use.

31. Subsection (2)(c) modifies and rewords paragraph 5 to provide a new definition of what 
constitutes injury to a croft.

32. Subsection (2)(d) inserts in Schedule 2 a definition of what constitutes “relevant notice”
by the landlord to the crofter to stop action which would prejudice cultivation or the continuation 
of a purposeful use.

33. Subsection (2)(f) makes a consequential change to paragraph 7 of Schedule 2 to reflect a 
proposed change to section 9 of the 1993 Act, relating to the division of a croft, which is detailed 
at section 14 of the Bill.

34. Subsection (2)(h) inserts a new paragraph 11A into Schedule 2 which qualifies the 
landlord’s rights set out in paragraph 11 of Schedule 2 such that the crofter does not have to 
tolerate unreasonable exercise of such rights.

Section 12: Complaints as respects breach of the statutory conditions

35. Section 12 inserts new sections 5A and 5B into the 1993 Act after section 5. New section 
5A provides a procedure whereby the Commission may take action in place of the landlord 
where there has been a breach of the statutory conditions (except for non-payment of rent)and 
the landlord has not taken action. This gives the Commission power to apply to the Land Court 
to determine sanctions against the crofter concerned, including terminating the tenancy and 
declaring the croft vacant. This measure provides the means for dealing with the dereliction of 
crofts in cases where the landlord has no incentive to act.
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36. The legislation continues to allow the landlord to take action against the croft tenant for 
breach of statutory conditions, but provides an alternative approach whereby the landlord or any 
other member of the crofting community can complain to the Commission of such a breach. 
Section 5A(2) provides that if the landlord is not already taking action, then the Commission 
may apply to the Land Court in connection with the breach.   However section 5A(3) requires 
that the Commission must give the landlord prior notice of an intended application to the Land 
Court and if the landlord objects in writing within 14 days they may not proceed with the 
application. Section 5A(4) further requires the Commission to write to the crofter who is alleged 
to be in breach of the statutory conditions and give that crofter a reasonable time to remedy 
matters before making the application to the Land Court. Section 5A(2)(b) provides that the 
application to the Land Court may not be made until that period has expired.

37. Section 5A(5) specifies what the Land Court may do if it is satisfied that the breach of 
statutory conditions complained about has occurred. The Land Court can order remedy of the 
breach by a specific time and payment of compensation to the landlord as it thinks fit. Section 
5A(6) provides that if a crofter fails to comply with such an order by the Land Court the 
Commission may apply to the Land Court to have the croft tenancy terminated, the croft 
declared vacant, and the tenant removed from the croft.

38. New section 5B creates provision whereby, if a crofter neglects or misuses a croft he or 
she can be readily removed from the tenancy.

39. Subsection (1) makes provisions for the landlord (or the Commission with the consent of 
the landlord) in cases of misuse or neglect to apply to the Land Court for an order terminating 
the tenancy, declaring the croft vacant and remove the tenant from the croft.  Subsection (2) 
provides in relation to misuse that prior to making an application to the Court for an order the 
landlord, or the Commission, must give notice in writing to the crofter of the misuse and offer 
the crofter an opportunity to end the misuse within 42 days.

40. Subsection (3) provides that if the Land Court is minded to issue an order the crofter will 
be notified that the order will be issued within 42 days unless the crofter can satisfy the Court 
before the end of that period that the misuse has been brought to an end.  Subsection (4) is 
intended to ensure that any breach, which constitutes neglect of a croft cannot be readily 
repeated.  It provides that if notice has been previously given in accordance with the 
requirements of subsection (5) and (6) and remedial action taken but the same neglect is repeated 
within 5 years from the date of the initial application then on further notice being given the 
crofter will be allowed 42 days to end the neglect and if he fails to do so the landlord or the 
Commission may apply for an order to terminate the tenancy.  If they do so and the Land Court 
is minded to grant the order then subsection (6) applies.  

41. Subsection (5) deals with an application to the Land Court by a landlord, or with the 
landlord’s consent the Commission, where it is alleged that there has been neglect of the croft. It 
provides that if the Land Court is minded to issue an order the Court will notify the crofter that it 
is there intention to do so.  That notice will indicate that the order will not be issued if (a) the 
crofter agrees that there has been neglect and (b) by the end of a one year the crofter is able to 
satisfy the Court that the croft is being properly managed.  Subsection (6) provides that if the 
Land Court are minded to issue an order in relation to a repeat application in connection with 
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neglect within 5 years the Court will notify the crofter that it is their intention to do so unless the 
crofter is able to satisfy the Court within 42 days that the croft is being managed to the standard 
specified.  Subsection (7) defines misuse and neglect.  Subsection (8) provides that action taken 
for conservation purposes may not be construed as neglect.  Subsection (9) is a saving provision 
which provides that if a croft was being used for a purpose which was legitimate before these 
new provisions come into effect continuation of that use cannot be construed as misuse or 
neglect.

Section 13: Exchange of crofts or parts of crofts

42. Section 13 closes a loophole in the current legislation, whereby crofters, with the 
agreement of their landlord, were able to exchange croft land without the approval of the 
Commission. While on the face of it this existing practice allows ease of arrangements and is 
deregulatory, there was concern expressed about the longer term effects of such changes. The 
new section 4A inserted into the 1993 Act by section 13 requires that an exchange of a croft or 
parts of a croft requires the consent of the landlord and the Commission. It also requires that the 
crofters exchanging must also have the same landlord who must also be the owner of any 
common grazing land affected by the exchange.  It also provides that the Commission cannot 
consent to the exchange unless the landlord has consented. The provisions in new section 58A 
(inserted by section 5 of the Bill) apply as regards the consent of the Commission with the 
additional criterion for intervention by the Commission in new section 4A(3) of the 1993 Act
being that the proposed exchange would be unfair to either (or as the case may be any) of the 
crofters involved.  Subsection 4A(4) confirms that a new croft is not be created by such an 
exchange.

Section 14: Division of croft

43. Section 14 of the Bill provides a complete replacement for the existing section 9 of the 
1993 Act. The principal change is that the landlord’s consent to division of the croft is no longer 
required. In addition the new procedure for obtaining the Commission’s consent in new section 
58A (inserted by section 5 of the Bill) applies so that the Commission is required to make a 
decision only where there is an objection to the application or the Commission’s criteria for 
intervention apply. The landlord has a right to object to the division of the croft by virtue of the 
provisions of new section 58A(4)). New section 9(3) specifies that the division of a croft has no 
legal effect until details of the division are recorded in the Register of Crofts. The landlord’s 
financial interests are secured by new section 9(4) which provides that a rent for a new croft 
created by division of an existing croft is to be agreed between the crofter and the landlord. In 
the event that they cannot reach agreement section 9(5) provides that either party can apply to 
the Land Court to have the rents determined by the Land Court with the fees payable in 
connection with the application being paid by the crofter. It should be noted that the term 
“subdivision” is replaced by the term “division”, because the latter term more accurately 
describes the situation.

Section 15: Subletting

44. Section 15 modifies the provisions of sections 27 and 29 of the 1993 Act and repeals 
section 28 of that Act. The main changes to section 27 are to alter subsection (1) to provide that 
the maximum duration of a sublet shall be for a period not exceeding 10 years and to replace 
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subsections (3) and (4) with a new subsection (3) which provides the special conditions which 
will apply when the consent of the Commission is required in terms of new section 58A (inserted 
by section 5 of the Bill).

45. Section 15(2) repeals section 28 of the 1993 Act, a provision which, had it ever been 
commenced, would have given the Commission power to impose a sub-tenant on a crofter.

46. Section 15(3) amends section 29 of the 1993 Act by inserting new subsections (2A) and 
(3A). New subsection (2A) provides that it would be a condition of any sublease that the croft 
tenant must give the subtenant not less than 6 months written notice of an intention by the tenant 
to assign, exchange or divide the croft and thereby terminate the sublease. New subsection (3A) 
makes specific provision in relation to the continuation in occupation by the sub-tenant on the 
death of the crofter.

Section 16: Assignation

47. Section 16 makes significant changes to the provisions of section 8 of the 1993 Act 
affecting both family and non-family assignation. The replacement of much of the existing 
wording of subsection 8(1) removes the requirement that a family assignation must have the 
landlord’s consent. New section 58A (inserted by section 5 of the Bill) applies to the process of 
considering an application. The effect of this is that the landlord along with the other persons 
specified at section 58A(4) have a right to object to an assignation proposal. The anomaly 
requiring a landlord’s permission for a family assignation, but not a non-family assignation, to 
succeed without Commission approval is replaced by the right (shared with others) to object in 
both cases, and requires the Commission to consider and make a decision.

48. In the case of an application to assign to a member of the crofter’s family (see the
definition of what constitutes family membership in section 40 of the Bill) the Commission’s 
power to intervene where there is no objection by a person entitled to object is as provided in 
new section 58A(6) (inserted by section 5 of the Bill). However, section 8(2) to 8(4) is replaced
by a new subsection (2) inserted by section 16(b) of the Bill. The effect is that in the case of an 
assignation to a person who is not a member of the crofter’s family the new section 8(2) inserted 
by section 16(b) provides a list of additional special conditions which trigger a requirement for 
the Commission to consider an application.

49. Section 16(c) is a technical amendment to section 8(5) of the 1993 Act consequential on 
the amendment to section 8(1).

50. Section 16(d) amends section 8(6) of the 1993 Act so as to allow a transfer of a croft 
tenancy to take place on dates other than Martinmas or Whitsunday.

Section 17: Bequest of tenancy of croft

51. This section amends the provisions of section 10 of the 1993 Act.
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52. Section 17(2) amends section 10(1) to make it clear that a crofter may only bequeath the 
tenancy of his croft to a “natural person”. The tenancy must be left to an individual and not to a 
company or institution.

53. Section 17(3) amends section 10(2). Section 17(3)(a) introduces a requirement that the 
legatee must give notice of the bequest to the Commission in addition to the current requirement 
that notice be given to the landlord. Sections 17(3)(b) and (c) extend by 2 months the periods 
available to the legatee to give notice of a bequest. Section 17(3)(ba) emphasises that whether a 
cause is accepted to be “unavoidable” is a matter for the  Commission to determine.  Section 
17(3)(bb) clarifies that a legatee, as well as giving notice to the landlord within the further 6 
month period for notification must also copy the notice to the Commission. Section 17(3)(e) 
repeals the latter half of section 10(2) which is replaced by the new sections inserted by section 
17(4).

54. Section 17(4) creates 4 new subsections to be inserted after section 10(2). New section 
10(2A) allows the executor to give notice of the bequest of the tenancy in addition to the current 
provision in section 10(2) requiring the legatee to do so. New section 10(2B) provides that the 
legatee will (provided there is no objection from the landlord in the case of a non-family legatee) 
take control of the tenancy on the date on which the Commission indicate that the information 
that they require under the provisions of new section 10(2C) has been provided. It also provides 
that when the legatee takes over the tenancy it will be as if the transfer took place on the date of 
the death of the previous tenant.

55. New section 10(2C) provides that on receipt of notice of a bequest from a legatee or 
executor the Commission must notify the legatee of the information required by the Commission 
to update the Register of Crofts. In the case of a legatee who is not a member of the deceased 
crofter’s family they will only do so if there has not been an objection from the landlord and in 
such cases must also indicate in the notification to the legatee that there has been no objection.

56. New section 10(2D) requires the Commission to notify the legatee once the information 
set out in the notification given under section 10(2C) has been provided.

57. Section 17(5) replaces section 10(3) with a new but similar provision setting out the 
detail of how a landlord should exercise the right to object to a bequest to a person other than a 
member of the deceased crofter’s family.

58. Section 17(6) replaces section 10(4)(b) with a new provision which retains the existing 
requirement to notify and adds a provision to the effect that the legatee should be notified by the 
Commission of the need to provide information to be entered in the Register of Crofts.

59. Section 17(7) inserts seven new subsections into section 10 after subsection (4). Section 
10(4A) provides that, when the legatee has provided the information that new section 10(4)(b) 
requires the legatee to supply, the Commission must notify the legatee that this has been done. 
On receipt of that notice the legatee is empowered to take control of the tenancy except where 
there has been an appeal under the provisions of section 10(4B). New section 10(4B) sets out the 
arrangements for appealing a decision made by the Commission in accordance with the provision 
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of section 10(4). It provides that appeal shall be by way of a stated case, on one or more of the 
grounds mentioned in new section 52A(3).

60. New section 10(4BA) inserted into the 1993 Act introduces (in relation to appeals 
regarding bequests of croft tenancy) a power of open remit for the Land Court.  After hearing an 
appeal the Land Court can confirm the decision, direct the Commission to come to a different 
decision or to remit a case back to the Commission without directing the Commission as to what 
to do.  New section 10(4C) explains what happens where the Land Court finds on appeal that a 
bequest should be upheld.

61. New section 10(4D) introduces a new provision to the effect that (a) a legatee accepting 
the bequest of a tenancy assumes responsibility for debts incurred by the deceased as former 
tenant of the croft and (b) the executor can recover reasonable expenses relating to the 
management of the tenancy from the legatee, including arrangements for the settlement of any 
disputes in the Land Court.

62. New section 10(4E) makes it clear that a croft tenancy is an asset of the deceased 
crofter’s estate and so liable to be set against expenses and debts of the estate. This would 
require the legatee to contribute to the settlement of such expenses and debts if the legatee 
chooses to retain the tenancy.

Section 18: Prior rights, on intestacy, in relation to tenancy of croft

63. The whole of section 18 consists of amendments to section 8 of the 1964 Act. These 
amendments extend the prior rights of a spouse or civil partner of a crofter to cover the whole of 
the croft rather than the croft house alone and convey the same rights to a cohabitant where there 
is no spouse or civil partner (a civil partnership is defined in section 1 of the Civil Partnership 
Act 2004 as a relationship between two people of the same sex which is formed when they 
register as civil partners of each other in accordance with provisions of that Act).  (A cohabitant 
is defined for this purpose in section 18(5) which inserts a definition of “cohabitant” into section 
8(6) of the 1964 Act). The effect of these changes is to afford a spouse or civil partner or 
cohabitant of a deceased crofter the same degree of protection in retaining the croft tenancy as 
the 1964 Act affords the spouse or civil partner of any other individual in retaining a dwelling-
house owned by that person. This essentially means that where there is a house on the croft and 
the value of the relevant interest in that house is below the statutory threshold (currently 
£130,000), the spouse or civil partner or cohabitant of the deceased crofter is entitled to the croft 
tenancy (including the house) up to that amount. Where the value is above that threshold the 
entitlement is to the sum specified by order under section 8(1)(b) of the 1964 Act

64. The aforementioned changes are made by section 18(3) which provides new sections 
8(2A) and 8(2B) in the 1964 Act. New subsection (2A) qualifies the existing provision in 
subsection (2) of that Act so as to provide that a croft tenancy is treated as being subject to prior 
rights in the same way as a house owned or leased under other forms of tenure. (Prior rights are 
the statutory rights of a spouse on intestacy to claim the house (with furniture and plenishings up 
to a certain value) and a fixed sum of money depending on whether or not the deceased is also 
survived by issue). New subsection (2B) sets out what happens when there is more than one 
property over which a spouse, civil partner or cohabitant could exercise a prior right.
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65. Section 18(4) modifies section 8(4) of the 1964 Act to distinguish between properties to 
which prior rights apply which are crofts and those that are not.

Section 19: Transfer of tenancy of croft by executor: amendment of section 16 of the 
Succession (Scotland) Act 1964

66. This section modifies the provisions of section 16 of the 1964 Act relating to the transfer 
of tenancy by an executor to distinguish between transfer of a croft tenancy which will require 
the consent of the Commission and transfers of the tenancy of other leases which require the 
consent of the landlord. This is achieved mainly through section 19(3) which inserts new section 
(2A) into section 16 of the 1964 Act. The amendment to section 16(9) of the 1964 Act effected 
by section 19(4) clarifies the definition of croft for the purposes of the 1964 Act.

Section 20: Transfer of tenancy of croft by executor: special provision relating to the 1993 
Act

67. This section inserts a new section 16A into the Succession (Scotland) Act 1964. The 
overall effect is to empower executors to transfer croft tenancies as they think fit subject to the 
same requirements as apply where a crofter assigns the tenancy.

68. New section 16A(1) provides that the provisions of section 58A of the 1993 Act (inserted 
by section 5 of the Bill) apply to a transfer covered by new section 16(2A). New section 16A(2) 
sets down the criteria for intervention by the Commission which will apply where there is an 
application to assign the tenancy of the deceased crofter to a person who is not a member of the 
deceased crofter’s family. New section 16A(3) provides that if the executor does not seek the 
consent of the Commission before transferring the tenancy the transfer will be null and void and 
the Commission can declare the croft vacant. New section 16A(4) indicates the process required
to give effect to a transfer if the Commission consent to it.

69. New section 16A(5) provides for an appeal against a Commission decision to consent to 
or refuse consent to the transfer. It indicates the grounds on which an appeal can be made. New 
section 16A(8) applies new sections 52A(4) and (5) of the 1993 Act (inserted by section 37 of 
the Bill) to appeals under subsection 16A of the 1964 Act. These sections require the appellant to 
give notice of the appeal to the Commission, require the Commission to provide a written 
statement setting out the circumstances surrounding the application, the extent that these are 
agreed with the applicant together with the reasons for their decision and require the Land Court 
to send a copy of that statement to the applicant. New section 16A(9) provides that the Land 
Court may uphold the Commission’s decision or direct that it should come to a different 
decision.

Section 21: Amendment of section 11 of the 1993 Act

70. Section 21 makes a number of amendments to section 11 of the 1993 Act to modify the 
arrangements that currently apply where the executor in an intestacy fails to find a new tenant. 
There are a number of changes but the most significant is that the Commission no longer have a 
role in identifying a tenant from amongst those who might be entitled to inherit the intestate 
estate of the deceased crofter. Instead, simpler arrangements are put in place, including a 
declaration by the Commission that the tenancy has fallen vacant. If the tenancy is declared 
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vacant the landlord is then required to re-let in accordance with the provisions of section 23 of 
the 1993 Act.

71. Section 21(2) amends section 11(2) of the 1993 Act so as to increase the time limit 
available to an executor to notify the landlord of the particulars of a proposed new tenant to 12 
months from the relevant date. Thus giving the executor more time to find a suitable tenant.

72. Section 21(3) repeals section 11(3)(a) of the 1993 Act. This provision is no longer 
necessary because the change made to section 10 of the 1993 Act by section 17(3) of the Bill
means that the Commission are informed of a bequest at the same time as the landlord. The 
change made to the 1993 Act by section 21(3)(b)(i) of the Bill is consequential upon the repeal 
of section 11(3)(a) of that Act. The change made to the 1993 Act by section 21(3)(b)(ii) of the 
Bill has the effect of giving the executor up to 2 months to notify the Commission of the death of 
the crofter before the 12 month period allowed for the transfer of the tenancy starts. A failure to 
notify however means that the 12 month period will start at the date of death of the crofter. The 
Bill, therefore, creates a time penalty for a failure to notify the Commission. 

73. Section 21(4) deletes subsections (4) to (9) of section 11 of the 1993 Act (measures that 
give the Commission power to get involved in finding a member of the deceased crofter’s family 
who is suitable to be the new croft tenant and nominating that person as the tenant). In place of 
these provisions it puts in place new subsections (4) to (8) setting out a simpler process by which 
if a suitable tenant is not found by the executor the Commission will eventually declare the croft 
vacant and thus available for re-let by the landlord.

74. New section 11(4) of the 1993 Act requires the Commission to notify the landlord, the 
executor and, if there is no executor, such persons as the Commission know of and believe might 
have rights in the intestate estate that the 12 months from the relevant date has expired and the 
Commission propose to terminate the tenancy and declare the croft vacant. This provision does 
not require the Commission to take steps to try and identify every person who might be entitled 
to claim rights in the intestate estate. The Commission are only required to notify the individuals 
they were aware of at that time. That notice would invite those to whom it was sent to make 
representations on the proposal within a month of the date of the notice.

75. New section 11(5) of the 1993 Act allows the Commission, after considering any 
representations, to proceed to terminate the tenancy, if they consider it appropriate to do so,
providing that the tenancy had not been terminated already, the executor had not planned to 
transfer the tenancy or there was not someone entitled to exercise prior rights in relation to the 
tenancy.

76. New section 11(6) of the 1993 Act allows the Commission to issue a further termination 
notice under the provisions of new section 11(4) if they conclude the tenancy is not or cannot be 
transferred. New section 11(7) allows the Commission to terminate the tenancy following that 
further notice if they consider it appropriate to do so.

77. New section 11(8) of the 1993 Act requires the Commission on deciding to terminate a 
tenancy to give notice to the same people as received notice under new section 11(4). The notice 
given to the landlord requires the landlord to submit re-letting proposals. Section 11(8) also 
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provides that when that notice is given the rights any person may have in relation to the tenancy 
are terminated and sets out the landlord’s liability to pay the executor the value of the permanent 
improvements on the croft.

78. Section 21(5) amends section 11(10) of the 1993 Act to leave only a definition of the 
value of improvements for the purposes of new section 11(8)(c). The effect of the amendment is 
to end the requirement for the landlord to repay from the value of the improvements any sums 
due by the deceased crofter to the Scottish Ministers.

79. Section 21(6) is a technical amendment necessary as a consequence of other changes to 
section 11.

Section 22: Determination of the Land Court as to croft boundaries

80. Section 22 introduces a new section 53A into the 1993 Act. The purpose of this section is 
to reduce the future incidence and cost of disputes over croft boundaries. Section 53(1)(c) of the 
1993 Act provides that the Land Court has power to settle any question relating to the boundaries 
of crofts. However, croft boundaries are not well documented and therefore it is often difficult to 
determine what these boundaries are. New section 53A provides that where the evidence is 
insufficient to allow the boundary to be clearly determined, the Land Court shall have the power 
to declare the boundary as it considers appropriate.

Section 23: Access to croft

81. New section 53B is inserted into the 1993 Act after new section 53A referred to above.  
New section 53B(1) provides that a crofter can apply to the Land Court for an order granting 
access from a public road to his croft, where it would be reasonable for the access to be taken by 
a route lying wholly over land owned by his landlord.  Subsection (2)(a) to (c) provides that 
where the Land Court make such an order on an application under subsection (1) it may make 
provision regarding the access route over the land, arrangements under which the crofter may 
carry out works and conditions to which exercise of that access may be subject.  

Section 24: Reorganisation schemes

82. Section 24 amends sections 38 and 39 of the 1993 Act, inserts a new section 38A and 
repeals Schedule 4. These measures together change the approach to reorganisation of crofting 
townships by reducing timescales and allowing for more extensive consultation. The control 
exerted by Scottish Ministers under the current legislation is largely replaced by detailed 
provisions aimed at ensuring that interested parties are made aware of the scheme proposals and 
final version, coupled with a right of appeal to the Land Court. Scottish Ministers have only a 
limited role in the process and that is where it might involve acquisition of land which is not in 
crofting tenure.

83. Section 24(2)(a) amends subsection 38(1) so that it is clear that the initial scheme 
prepared by the Commission is a provisional proposal. Section 24(2)(b) inserts new section 
38(1A) which requires the Commission to notify the persons identified in new section 38(10) of 
the intention to prepare a provisional draft reorganisation scheme. 
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84. Section 24(2)(c) replaces section 38(3) of the 1993 Act with new provisions for re-
organisation schemes. The main change is the addition of section 38(3)(a) which is a new 
provision to allow the Commission to include land which is not croft land in the scheme but only 
if Scottish Ministers have consented to the inclusion of that land.

85. Section 24(2)(e) replaces sections 38(5) to (7) of the 1993 Act with new sections 38(5)to 
(11). This changes the process for preparing reorganisation schemes and removes the 
requirement that the scheme must be confirmed by Scottish Ministers. The main change 
introduced by new section 38(5) of the 1993 Act is to require the Commission to send a copy of 
the scheme to and serve notice on the range of people identified in new section 38(10) (the 
current provision only requires that these documents are sent to the tenant of each croft). Some 
of the content of the notice is different to the requirement in the 1993 Act and allows those to 
whom such documents are sent two months in which to comment (currently four months). The 
recipients of such notices would not be asked at this stage to indicate specifically whether or not 
they were in favour of the scheme as had previously been the case. It also requires that the notice 
should indicate a local venue where and times when maps and plans of the reorganisation can be 
seen.

86. Where the Commission have received comments on the provisional draft and are still 
satisfied that there ought to be a reorganisation new section 38(6) of the 1993 Act requires them 
to prepare a draft plan which takes account of the comments. The Commission on completion of 
that draft are required to issue copies and give notice as provided in new section 38(5) of the 
1993 Act except the period for responding is one month and that on this occasion the persons to 
whom the notice is sent are asked to indicate whether or not they are in favour of the draft 
scheme.

87. New section 38(7) of the 1993 Act provides that a failure to respond to the notice given 
under new section 38(6) is deemed to be an intimation that the person who failed to respond is in 
favour of the scheme. This provision more or less replicates the last paragraph of the current 
section 38(5).

88. New section 38(8) of the 1993 Act authorises the Commission to finalise a reorganisation
scheme provided the majority of the crofters previously given notice of the draft scheme have 
intimated that they are in favour of the scheme. It also provides that the finalised scheme must be 
copied to all the persons previously given notice of the draft scheme and they are again given 
notice of where and when maps and plans can be inspected. In addition the notice advises of the 
new right to appeal the decision to reorganise the township which section 24(3) of the Bill 
provides (see below).

89. New section 38(9) provides that if the Commission proceed with the preparation of a 
reorganisation scheme in accordance with new section 38(8)(a) that means that the Commission 
have decided to reorganise the township and therefore a decision which can be appealed has been 
made.

90. Section 24(3) inserts a new section 38A into the 1993 Act. New section 38A(1) specifies 
that any tenant of a croft in the township, the landlord of any such croft, the owner of any 
associated common grazing or the owner of any land which is not croft land but is included in
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the scheme is able to appeal a Commission decision to reorganise a township or the 
reorganisation scheme or the preparation of a scheme. It further specifies that the appeal by way 
of a stated case, on one or more of the grounds mentioned in new section 52A(3), is to the Land 
Court and must be lodged within 42 days of the date a copy of the reorganisation scheme was 
issued to the appellant under the provisions of new section 38(8).

91. New section 38A(2) of the 1993 Act sets out what the Land Court may determine in an 
appeal. It also provides that if the Court requires the Commission to modify the scheme the 
Commission must send a copy of the modified scheme to all those who previously had an 
opportunity to comment on the scheme.

92. Section 24(4) amends section 39 of the 1993 Act. Section 24(4)(a) replaces section 39(1) 
with a new version, the effect of which is that instead of the Commission, as at present, having a 
duty to proceed with a reorganisation when the scheme is approved by Scottish Ministers the 
Commission will instead be constrained not to start to implement the scheme until the period 
allowed for lodging an appeal has ended, every appeal has been decided and any modification 
required as a consequence of a successful appeal effected. Section 24(4)(a) also inserts a new 
section 39(1A) into the 1993 Act. This requires the Commission to give effect to the 
reorganisation in accordance with the scheme previously prepared (or modified where required 
to do so by the Land Court on appeal).

93. Sections 24(4)(b) and (d) makes amendments to sections 39(3)and (7) of the 1993 Act
and section 24(4)(b)(c) adds new section (5A) to take account of the fact that the Commission 
will no longer require to have the scheme confirmed  by the Scottish Ministers.

94. Section 24(4)(e) amends section 39(8) of the 1993 Act so that the role of Scottish 
Ministers in serving notice on occupiers and owners is taken on by the Commission. It also 
provides for copies of these notices to be sent to Scottish Ministers.

Section 25: Meaning of croft

95. Section 3(1) of the 1993 Act is amended by the insertion of new provisions. New 
subsection (cc) recognises the existence of crofts created under the provisions of new section 3A. 
New subsection (1)(cd) recognises land reverting back to croft land under new section 20(1B) 
and 21A(1) as croft land.  New subsections (1)(f) and (1)(g) extend the definition of croft  to 
include any holding which at the date of commencement of this section of the Bill or on any 
subsequent date has been entered on the Register of Crofts for more than 20 years. These 
provisions however exclude a holding that is the subject of  an ongoing dispute in any court as to 
its status as a croft at the 20th anniversary of the registration of that holding in the Register of 
Crofts

PART 3: TERMINATION OF TENANCY, DECROFTING, ETC. 

Section 26: Resumption and reversion

96. Section 26 makes a number of changes to the handling of resumption of land from 
crofting tenure including the extension of the definition of “reasonable purpose” to include the 
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generation of energy. It also provides that the Commission must be given notice of all
resumption proposals and may oppose or support the proposal in the Land Court. It empowers 
the Land Court to allow resumption for a specified period, being known as a temporary 
resumption, rather than the permanent arrangement required by the existing legislation. It also 
empowers the Land Court to determine that payments to crofters of a share in the value of 
resumed land may be made by instalments rather than in a lump sum. This removes a potential 
obstacle to the development of land where income is deferred or spread over a lengthy period. 
Finally, it empowers the Land Court to restore resumed land to crofting tenure in certain 
circumstances.

97. Section 26(1)(a) amends section 20(1) of the 1993 Act to extend the matters which the 
Land Court must take into account when considering a resumption application to include the 
interests of the crofting community. Section 26(1)(b) inserts new subsections (1A) to 1(F) into 
section 20 of the 1993 Act. The effect of new section 20(1A) is that the landlord must give notice 
of the application to the Commission and the Commission may oppose or support the 
application. This means that applications which are unopposed by crofters can nevertheless be 
challenged where there is concern about the impact of or need for resumption. New section 
20(1B) allows the Land Court to specify that land is to be resumed for a specified period rather 
than permanently. New section 20(1C) allows the Land Court to extend that period on request 
and new section 20(1D) specifies circumstances where the Land Court is bound to extend the 
period of resumption in line with an extension of a relevant planning consent. New section 
20(1F) allows the landlord to apply to the Land Court to turn a resumption for a specified period 
into a permanent resumption and provides for any necessary further compensation payment or 
further payment of a share in the value of the land to be made to the crofter.

98. Section 26(2) amends section 21 of the 1993 Act by adding new subsections (1A) to (1C) 
to provide that the Land Court may direct that sums payable to a crofter in connection with a 
resumption can be paid by instalments. It also provides for any such direction to be recorded in 
the Register of Crofts and so made binding on the successors to the landlord.

99. Section 26(3) inserts a new section 21A into the 1993 Act. This new section allows a 
landlord of a croft, the person who was the tenant of the land when it was resumed or if the land 
had been part of a common grazing the owner or the grazings committee, and the Commission to 
apply to the Land Court to have the land restored to crofting tenure. The court is empowered to 
agree to the land being returned to crofting tenure provided the self explanatory conditions 
specified in new section 21A(2) are met. If the court determines that the land should be restored 
to crofting tenure new section 21A(4) empowers the court to specify that crofters should return 
all or part of the compensation or share of value paid on resumption. Where the land is to be 
restored as a common grazing new section 21A(5) empowers the court to specify how the 
question of shares in the grazing is to be dealt with.

Section 27: Decrofting

100. Section 27(a) amends section 24 of the 1993 Act so that the Commission are no longer 
bound in certain circumstances to decroft a croft which has become vacant through Commission 
action. At present if such a croft remains vacant for 6 months the landlord can within the next 3 
months give notice to the Commission requiring the Commission to decroft it. The new 
provision allows the Commission to apply to the Land Court for an extension of the period in 
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which the croft may remain vacant thus allowing more time to find a suitable new tenant. If the 
Land Court grants an extension the Commission will become liable to make a payment to the 
landlord equivalent to the rent which would be due for the period of the extension.

101. Section 27(b) amends section 25 of the 1993 Act to effect a number of changes. Section 
25(1)(a) is amended so that the Commission must in addition have regard to the interests of the 
local crofting community in determining that a croft shall cease to be a croft. A new subsection 
25(1)(c) is inserted to provide that the special arrangements for decrofting the site of a house 
would also apply to a croft which had been feud in accordance with the provisions of sections 17 
or 18 of the 1955 Act (these were feus of house sites with existing houses to persons who had 
given up their croft for re-letting. Because there was no provision for decrofting these sites in the 
1955 Act they have never been decrofted and thus are still in crofting tenure although no longer 
associated with other croft land).

102. Section 25(3) of the 1993 Act is amended to allow the Commission to impose timescales 
for any new use and new subsections (3A) and (3B) are added to extend the powers of the 
Commission to enable them to set such time scales for meeting conditions imposed in a 
decrofting direction, to set a time limit within which the land being decrofted is used for the 
purpose for which it has been decrofted and to modify the conditions that apply to a decrofting 
direction. However, the power to set new conditions is constrained by the circumstances 
specified in new subsection (3C).

103. New section 25(4A) makes two changes to the decrofting procedure. Firstly, it requires a 
crofter who is applying for a decrofting direction whilst still the croft tenant to inform the 
landlord of the application and, secondly, it provides that the Commission will not give a 
direction if implementation of the application would impede access to another part of the croft or 
other croft land. 

104. Section 27(b) also replaces sections 25(7) and (8) with new subsections (7), (7A), and (8). 
The main effects are firstly, to require the Commission to notify the landlord, applicant and the 
public of any decrofting direction they make setting out details of the decision and secondly, to 
extend the right to appeal that decision in the Land Court, by way of a stated case and on one or 
more of the grounds mentioned in new section 52A(3), to the landlord and other members of the 
crofting community, with the time allowed for making that appeal specified as 42 days..

Section 28: Re-letting

105. Section 28 amends section 23 of the 1993 Act. By replacing section 23(3) it removes the 
right of the landlord to seek the consent of Scottish Ministers to a re-let when the Commission 
have not consented to it. The procedure set out in new section 58A (inserted by section 5 of the 
Bill) will apply to the process of obtaining Commission approval and new section 23(3A) sets 
out the additional criteria which will apply to consideration of re-let. Section 28(b) makes 
changes consequential to the removal of the right to seek the consent of Scottish Ministers by 
amending section 23(5). The new section 23(5A) also requires the Commission to seek by public 
notification prospective tenants for the croft where the landlord has failed to find a suitable 
tenant.
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Section 29: Compensation for improvements for purposes other than cultivation or grazing 
etc.

106. This provision reflects the introduction of the concept of using a croft for another 
purposeful use (defined at Schedule 2 paragraph 3(b) of the 1993 Act (as amended by section 
11(2) of the Bill) or use of common grazing land for other purposes defined in new section 50B
of the 1993 Act inserted by section 30 of the Bill). By the insertion of new subsections (6A) and 
(6B) it alters the existing effect of section 30 of the 1993 Act which deals with compensation 
payable to the crofter by the landlord in respect of improvements to the croft. It means that a 
landlord will be required to compensate a crofter for things that the crofter does in order to use 
the croft for a non-agricultural purpose only if the landlord has previously agreed to do so.

107. This reflects the fact that these things may be of no value to either the landlord or an 
incoming croft tenant. It also reflects the fact that the croft tenant could readily realise the value 
of such improvements (if they have any value) by assignation or purchase and sale of the croft. 
New section 30(6A) of the 1993 Act specifies what would not be considered an improvement for 
the purposes of section 30 and new section 30(6B) qualifies that by indicating that the works 
mentioned in new section 30(6A) will be classed as improvements if the landlord has agreed in a 
writing that the croft can be used as proposed.

108. It is worth noting that in many instances the provisions of Schedule 3 of the 1993 Act 
would be likely to preclude any entitlement to compensation. However, this new provision will
impart greater clarity and certainty for both parties.

PART 4: COMMON GRAZINGS

Section 30: Use of common grazing

109. This section introduces a number of changes connected with common grazings and their 
uses.

110. Section 30(1) makes changes to section 50 of the 1993 Act. It inserts six new subsections 
which modify matters relating to consent by the owner and use of woodlands.

111. New section 50(2A) restricts the right of the owner of common grazing land to refuse 
consent for crofter forestry purposes by specifying the grounds on which consent may be 
refused. The grounds on which consent may be refused are intended to cover the situations in 
which there would be a loss or harm to the interests of the owner or a crofter if the planned 
crofter forestry scheme proceeded. It also specifies that a refusal of consent must be in writing 
giving reasons for refusal. New section 50(2B) further provides that a failure to give or refuse 
consent within 6 weeks is to be treated as refusal of consent. In the event that consent is refused 
or granted with conditions the crofters have the right to challenge that refusal of consent in the 
Land Court. New section 50(2C) specifies what the Land Court may do if it determines that the 
refusal of consent was unjustified or the conditions imposed are unreasonable.

112. New section 50(3A) requires the Crofters Commission to consult on receipt of an 
application for approval for of a crofter forestry proposal and specifies who they must consult.  
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New section 50(3B) clarifies the kinds of activity which might be included in using land as 
woodlands.

113. New section 50(3C) makes clear that responsibility for the cost of fencing land enclosed 
for crofter forestry and for subsequent maintenance, repair and renewal of that fence rests with 
the grazings committee or where there is no grazings committee with the crofters sharing in the 
grazing.

114. Section 30(2) inserts new sections 50A and 50B after section 50 in the 1993 Act. New 
section 50A provides scope for joint forestry ventures between the owner of the common grazing 
and crofters. It provides for the crofters and owner to make agreements which are binding on 
their successors and which can be amended at a later date only by agreement. It provides in 
section 50A(2) for the possibility of such agreements including existing trees. It also provides 
(new section 50A(3)) for a copy of such an agreement to be held by the Commission and in 
terms of section 50A(4) for such agreement to be amended by written agreement also lodged 
with the Commission. It also makes provision in new sections 50A(5) to (7) for the parties to 
resolve, in the Land Court, any disputes that arise as to value of the trees or the size of the 
entitlement to a share of the timber produced.

115. New section 50B provides that common grazings may be used by crofters for purposes 
other than those such as grazing, forestry, peat-cutting, use of seaweed and use of heather and 
grass for roofing which are currently permitted. This change in use would require agreement of 
those crofters with shares in a common grazing and approval of the Commission (the 
Commission decision would be subject to a right of appeal to the Land Court by a shareholder or 
the owner of the common grazing in terms of section 52A of the 1993 Act as inserted by section
37 of the Bill).

116. New section 50B also creates a process for making and considering a proposal to put a 
common grazing to another use. New section 50B(1) identifies who may propose an alternative 
use for a part of the common grazing. New section 50B(2) provides that the proposed new use 
cannot be one which is detrimental to the current use of other parts of the common grazing or to 
the owner’s interests.

117. New section 50B(4) to (6) sets out requirements for convening a meeting of the grazings 
committee to consider a proposal, consultation with the owner before the meeting, making the 
owner’s views known to the meeting, voting rights, conducting the vote, declaring the result of 
the vote and communicating the details of the decision of the meeting and the detailed results of 
the vote to the owner after the meeting.

118. New section 50B(7) to (9) specify how the Commission should consider the matter and 
reach a decision. If that decision is to approve a proposal, new section 50B(9) provides how the 
Commission may deal with a proposal and if they approve the implementation of the proposal, 
how they may later review their decision.

119. New section 50B(10) and (11) require the Commission to impose a condition requiring 
provision of a deer-proof barrier around the land affected by a proposal where the owner asks for 
it to be provided, the Commission consider that the implementation of the proposal would make 
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the land more attractive to deer and there are deer management and/or environmental 
enhancement/protection reasons for doing so.

120. New section 50B(12) and (13) provides how the Commission will communicate their 
decision.

Section 31: New common grazing

121. This provision inserts a new section 51A into the 1993 Act to provide for the creation of a 
new common grazing by a land owner. New section 51A(1) empowers the Commission acting 
on an application from the owner of the land to record eligible land as a common grazing in the 
Register of Crofts. Such change cannot be recorded until any appeal against such change has
been decided. New section 51A(2) to (4) details how the Commission should go about 
considering and determining an application.

122. New section 51A(5) defines what constitutes eligible land for the purposes of this section. 
New section 51A(5)(c) excepts land adjacent to a croft (because such land can be turned into 
common grazing land under existing provisions of the 1993 Act).

123. New section 51A(6) to (8) provides that where a new common grazing is created the 
parties must agree in writing how the land is to be used, that this agreement is binding on the 
parties and their successors, that it may only be amended by agreement (see new section 51A(8))
and that a copy of the agreement will be held by the Commission. Subsection (7) also outlines 
the purposes for which the common grazing is to be used.  It should be noted that since the 
parties would remain bound by the agreement the procedure for enabling the use of parts of the 
common grazing for other purposes and for crofter forestry, insofar as they allow for an owner’s 
refusal of consent to be overridden, will not be relevant to new grazing.

124. New section 51A(9) applies section 6 of the 1993 Act with the effect that the land will be 
treated as a croft for rent purposes. New section 51A(10) and (11) specifies ways in which valid 
comments may be submitted.

Section 32: Contravention of, or failure to comply with, common grazings regulations

125. Section 32 amends the provisions of section 52 of the 1993 Act so as to provide a new 
means of enforcing common grazings regulations. The existing criminal offence will cease to 
apply as a result of the replacement of the existing section 52(1) with a new section 52(1).

126. A new procedure is put in place by means of new section 52, subsections (1) to (1F). 
These provisions provide for the Commission to intervene at the request of the owner or grazings 
committee where grazings regulations are not being observed. If the Commission are asked to 
intervene new section 52(1A) requires them to give notice of the contravention to the person 
accused of not observing the regulations, the grazings committee and the owner. The 
Commission are thereafter required by new section 52(1B) to allow all these parties to make 
representations about the allegation and evidence may also be heard. If the Commission 
determine there has been a contravention of or failure to comply with grazings regulations in 
terms of new section 52(1C) they can require the offender to comply with the regulations and 
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make good any damage. Where an offender does not so comply, new section 52(1D) allows the 
Commission to either determine that all or part of that person’s share in the common grazing is 
suspended or, if the person is required to make good damage to the grazing, to allow a further 
period for that to be done.  This section also allows the Commission to end a period of 
suspension. New section 52(1E) provides that when a grazing share has been suspended and a 
requirement imposed by the Commission is still not complied with the Commission can extend 
the period for making good damage done or determine that the share is terminated and apportion 
it to the other shareholders. New section 52(1F) clarifies what other rights are included within 
the meaning of the term share.

127. It is important to note that each determination by the Commission under section 52(1C),
(1D) and (1E) is subject to the appeal provisions in new section 52A (see section 37 of the Bill.)
This therefore affords the person accused of a breach the opportunity to challenge the 
Commission’s actions in court at each stage.

Section 33: Further amendment of section 52: apportionment

128. Section 33 amends section 52 of the 1993 Act. Section 33(2) amends the description in 
section 52(4) of a person who may apply for an apportionment to be a person who holds a right 
in a common grazing.

129. Section 33(3) inserts new subsections (10) to (15) into section 52.  New subsection (10)
allows the Commission to specify that an apportionment should be for a particular period and/or 
subject to review at fixed intervals. New section 52(11) allows the Commission to extend the 
original period and new section 52(12) allows it to vary the conditions attached to an
apportionment if either the crofter or township asks for that to be done.

130. New section 52(13) provides that when a period of apportionment ends or the 
apportionment is terminated the land will revert to being a common grazing.

131. New section 52(14) provides that the Crofters Commission may reallocate grazing shares 
when land reverts to common grazing use, having regard to the rights held in the common before 
the original apportionment was granted.

132. New section 52(15) makes it clear these powers will not extend to land newly constituted 
as common grazing under new section 51A of the 1993 Act (inserted by section 31 of the Bill) as 
that section provides that such land may only be used as agreed by the owner and those sharing 
in that new common grazing.

PART 5: SCHEMES FOR DEVELOPMENT

Section 34: Schemes for development

133. Section 34 introduces a set of concepts designed to enable development of croft land for 
non-crofting use while retaining the role of the Land Court in ensuring that the interests of 
crofters are protected and maximising the scope for retaining land in crofting tenure. It does this 
by means of section 34(1) which inserts a new section 19A into the 1993 Act. New section 19A 
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allows a landlord or owner to apply to the Land Court for consent to develop croft land and 
common grazing in accordance with a scheme which is to accompany the application. The 
scheme could include the ending of all or some of crofters’ rights on that land or make different 
arrangements for different parts of the land. This ending of rights would be binding upon both 
crofters and their successors in tenancy. The most useful example of the flexibility this approach 
allows would be where a development is built on one area of land (which might be fenced off 
with no access for grazing), while rights to burn heather or shoot ground game are ended on a 
neighbouring stretch in order to secure the future operation of the development.

134. New section 19A(1) provides that an application to make a scheme may be made by the 
landlord (or owner) or an agent for the landlord or owner. The application can include land 
adjacent to the croft land or common grazing if there is an effect on the rights and liabilities 
relative to the croft land or common grazing. The proposed scheme is to accompany the 
application.  It also provides that the landlord or owner may intimate a scheme to the court 
without  explicitly seeking its consent if every person with rights in the croft land or common 
grazing has consented to the scheme. It also provides that the application or intimation must be 
copied to the Crofters Commission.

135. New section 19A(2) provides the criteria such a scheme must meet in order to obtain the 
Land Court’s consent to it. Firstly, the development has to be for a reasonable purpose and as 
new section 19A(3)(a) indicates this means the same as it would mean in the context of 
resumption and decrofting. Secondly, the development must not be unfair and what is unfair is 
explained in new section 19A(3)(b). Thirdly, the scheme must provide for fair recompense to 
each member of the crofting community (how fair recompense is determined is explained in new 
section 19A(3)(c), and crofting community for this purpose is defined in section 41 of the Bill). 
That new section also sets a minimum acceptable amount of compensation that is to be paid to 
each member of the community. Finally, the development must be one which would be likely to 
bring benefits to the community at least comparable with the benefit which could be achieved if 
the development had progressed by other means.

136. New sections 19A(4) and (5) make provision for the Land Court to specify the form in 
which the application or intimation must be made, the form and content of the scheme to 
accompany the application and to set the amount of court fees.

137. New section 19A(6) ensures that details of the application or intimation are made public 
by requiring the applicant to give public notification of it (public notification is defined in new 
section 55A of the 1993 Act inserted by section 39 of the Bill). New section 19A(7) specifies the 
time limit (28 days after public notification is given) for lodging objections (on certain specified 
grounds) to the application and the scheme and who may object. The right to object is widely 
drawn and specifically includes the Commission as well as any other interested party. The Land 
Court is required to hear the objections before reaching a decision on the scheme.

138. New section 19A(7A) sets out the grounds of objection referred to in section 19A(7).

139. New section 19A(9) requires the Land Court to provide the Commission with a copy of 
the scheme and requires the Commission to enter the copy in the Register of Crofts. New section 
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19A(10) provides that once the copy is entered in the Register of Crofts the scheme will be 
binding on all the parties with an interest and their successors.

140. It is important to note that this section makes no provision for the amendment of the 
scheme by the Land Court or by the person applying for consent to the scheme once the 
application is made. The scheme in the application will therefore stand or fall on its merits. This 
implies that to obtain consent to the scheme there will require to have been substantial discussion 
with and investigation of the circumstances of the community and each member of the
community before an application is made. It would also not be necessary for the scheme to have 
the consent of the community. 

141. Section 34(2) makes a minor technical amendment to section 49 of the 1993 Act which is 
consequential on the provisions of new section 19A. The effect is to ensure that grazings 
regulations cannot ignore the terms of a new scheme made under section 32.

PART 6: CROFTING COMMUNITY RIGHT TO BUY

Section 35: Crofting community right to buy

142. This section amends Part 3 of the Land Reform (Scotland) Act 2003 (“the 2003 Act”)
(Crofting community right to buy). It enables crofting communities that have successfully 
applied or are applying to buy land under the crofting community right to buy to also purchase 
the interest of the tenant in a lease over the land which they have bought or are buying.

143. Section 35(2) adds a new section 69A to the 2003 Act and thus amends that Act to allow 
a crofting community body to purchase a tenant’s interest in any lease over eligible croft land 
over which they are or will become the landlord. New section 69A(1) excludes certain leases 
from the new right to buy. This prevents the crofting community body from seeking to buy a 
croft tenancy or a tenancy of a dwelling house.

144.  New section 69A(2) defines the circumstances under which a crofting community body 
may purchase the right over eligible croft land. The crofting community must be simultaneously 
applying to purchase eligible croft land or it must have made an application to purchase eligible 
croft land in respect of which Ministers have not made a decision. A crofting community may 
also purchase such rights during the “relevant period” in the circumstances specified in new 
section 69A(3).  These circumstances are that the crofting community body wishing to purchase 
rights to eligible croft land must either have provided confirmation of its intention to purchase 
that land under section 85(1) of the 2003 Act or should have already bought and retained that 
land in accordance with the provisions of the 2003 Act.

145. New section 69A(5) defines “relevant period” as being the period beginning with the date 
on which Ministers consented to the application under section 73 of the 2003 Act to buy the 
eligible croft land and ending either on the date when the crofting community body does not 
proceed its right to buy and withdraws its application or, where the crofting community body has 
bought and retained that land, five years after the date on which the crofting community body 
bought that land.
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146. New section 69A(3) inserts a new section 97A into the 1993 Act.  That section states that 
“tenant” includes “sub-tenant”, with analogous expressions being construed accordingly.  

PART 7: GENERAL AND MISCELLANEOUS

Section 36: Regulations concerning loans

147. Section 36 adds a new section 46A to the 1993 Act. New section 46A(1) provides for 
Scottish Ministers to make regulations governing the provision of loans to crofters, cottars and 
owners of holdings specified in section 46(2) (holdings sharing some of the characteristics of 
crofts).  New section 46A(2) provides that these regulations may specify who would be eligible, 
the amount that can be lent, the circumstances under which a loan may be given, the terms and 
conditions, arrangements for recording details of the loan and arrangements for recovery or 
assignation of liability for the loan on the death of the borrower.  New section 46A(2)(f) clarifies 
that the regulations may cover arrangements for recovery of the whole or part of a loan when a 
borrower dies.

Section 37: Appeal to the Land Court and jurisdiction of that court

148. This section creates a new and wide ranging right of appeal to the Land Court against 
decisions and other actions taken by the Commission. Section 37(1) inserts new section 52A into 
the 1993 Act. New section 52A(1) sets out the detail of the new right of appeal a right of appeal 
against any decision, determination or direction of the Commission or any imposition by them of 
a condition in response to an application made to them under the 1993 Act as amended by this 
Bill. For example this right of appeal would apply to a decision by the Commission to refuse 
consent for an assignation of a croft or a determination by the Commission that there had been a 
contravention of grazings regulations by a particular shareholder in a grazing. New section 
52(1A)(a) extends that right of appeal to any person with an interest in the application and that 
would include for example prospective tenants in the case of applications for assignation and re-
let. It also provides that the appeal must be made by way of a stated case which means that the 
Commission is required to provide a statement of the facts that have been established and the 
reasons for its decision. New section 52(1A)(b) provides for the time allowed for the appeal and 
new section 52(1B)(a) to (f) sets out the grounds on which an appeal can be made.

149. New section 52A(6) provides the Land Court with an open remit in that it can confirm the 
decision etc. taken by the Commission, require the Commission to come to a different 
conclusion or remit the case back to the Commission without telling the Commission what to do 
next.

150. New section 52A(7) provides that the appeal arrangements will also apply to Commission 
approval or withholding of such approval to the re-letting of a croft and variation, withdrawal, 
imposition and revocation of approval of the use of common grazings for other purposes (all 
actions which are not covered by the wording of new section 52A(1)) because these cannot be 
described as a decision, determination or direction.

151. New section 52A(8) narrates the cases which are excluded from the appeals procedure 
under new section 52A. In one case because a specific appeal provision is already in place within 
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section 25(8) the 1993 Act and in the other two cases there are specific new appeal provisions 
created by sections 17 and 24 of this Bill.

152. New section 52A(9) provides that a decision by the Commission under the provisions of 
new section 58A (inserted by section 5 of this Bill) not to intervene or a determination by them 
that an objection under that section is frivolous, vexatious or unreasonable cannot be the subject 
of an appeal. The decisions under new section 58A that in consequence can be appealed are 
decisions to grant or refuse an application.

153. Section 37(2) amends the provisions in section 53 of the 1993 Act dealing with the 
jurisdiction of the Land Court to determine questions of fact or law arising under the Act. The 
effect of the new proviso (ii) to section 53(1) is that the Land Court cannot decide in the first 
instance a matter for which there is a right of appeal under new section 52A. The Land Court 
may in such cases only deal with the appeal under that section. The effect of the new proviso (iii) 
is essentially the same as the current proviso (ii). It ensures that the Land Court cannot substitute 
its own decision for a decision by the Scottish Ministers or the Commission made under the 
provisions of the 1993 Act as amended by this Bill except on a question of law.

154. Section 37(3) amends Schedule 1 to the 1993 Act.  It empowers the Commission to take 
the steps necessary to state a case and to prescribe procedures that must be followed by others 
(e.g. the appellant) in relation to the preparation of the stated case.  It also clarifies that the 
Commission may be a party to any appeal or a reference to the Land Court under section 53(1) 
of the Crofters (Scotland) Act 1993.

Section 38: Further amendments in relation to the Land Court

155. This section amends the provisions of Schedule 1 to the Scottish Land Court Act 1993. 
Subsection (2) redefines what constitutes a quorum of members of the Land Court. The effect of 
this is to ensure that when the Chairman is sitting only one other member of the Land Court is 
required to constitute a quorum. Subsection (3) amends paragraph 6 of Schedule 1 with regard to 
appeals against orders or determinations which have been delegated from the full court and 
makes provision for former members of the Land Court to be used as members of the full court 
to hear appeals on decisions taken by a single member of the Court (other than the Chairman). 
Subsection (4) makes provision for the Chairman of the Land Court to have a casting vote. 
Subsection (5) defines what is meant by nominated former members of the Land Court. 
Subsection (5A) amends paragraph 10(1) of Schedule 1 to the Scottish Land Court Act to 
provide a mechanism for the Chairman and Deputy to sit in Court at the same time.  Subsection 
5(B) enables forms of application and procedure, rules of the Scottish Land Court, scales of fees 
and other fee matters to be prescribed by order made by statutory instrument. Subsection (6) is a 
consequential provision.

Section 39: Public notification

156. This section inserts new section 55A into the 1993 Act and describes what constitutes 
public notification for the purposes of the Act where such notification is required by the Act. 
(Public notification is required for example by new sections 58A(3) of the 1993 Act inserted by 
section 5 of the Bill and new section 19A(6) of the 1993 Act inserted by section 34 of the Bill). It 
is given by publication of an appropriate notice in one or more local newspapers. The contents of 
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the notice will generally be specified by the Commission (new section 55A(2)). However, new 
section 55A(2) provides that the notice must always specify the purpose of the application to 
which it relates, include a description of the land to which it relates and specify the period during 
which objections to the proposals in the notice may be made and the manner in which they 
should be made. New section 55A(3) provides that in any case where notification is to be given 
to a specified person that notification should be in the same form as the public notification.

Section 40: “Members of a family”

157. This section amends section 61(2) of the 1993 Act to the extent that it amends the 
definition of persons who comprise members of a person’s or crofter’s family for purposes of the 
1993 Act. This reduces the breadth of “family” within the context of crofting legislation. The 
current definition defines family as extending to anyone who is, or would in any circumstances 
be, entitled to succeed to the crofter’s estate on intestacy by virtue of the provisions of the 
Succession (Scotland) Act 1964. This would include cousins and more distant blood relatives. 
The new definition also now includes a civil partner or cohabitant and defines the terms 
cohabitant, sibling and son or daughter.

Section 41: “Crofting community”

158. This section defines the expression “crofting community” for the purposes of the 1993 
Act by adding this definition to the list of definitions in section 61(1) of the 1993 Act. It 
therefore defines which persons will be considered to be members of the crofting community and 
therefore are afforded a right to have a valid objection to certain proposals considered by the 
Commission.

Section 44: Savings

159. This section ensures continuity of any process leading to a decision by the Commission, 
Scottish Ministers or the courts which has started before the new provisions come into force. The 
effect is that any decision on such a process will be reached in accordance with the un-amended 
provisions of the 1993 Act.

Schedule 2

160. This Schedule sets out certain amendments to existing legislation.

161. Paragraph 1 amends a provision of the Crofters Holdings (Scotland) Act 1886 which is 
still in force to bring that provision into line with the changes which are made by section 14 of 
the Bill.

162. All amendments under paragraph 2 of schedule 2 are amendments made to the 1993 Act.  
Paragraph 2(2) leaves the determination of the initial rent of an enlarged croft to be settled 
between landlord and tenant.

163. Paragraph 2(3) amends section 6 of the 1993 Act. Paragraph 2(3)(b) provides that a rent 
assessment can be made during a period when a change of rent is not permitted if the change of 
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rent is to take effect at the end of that period.  Paragraph 2(3)(a) amends section 6(3) to allow the 
Land Court to fix a rent for part of a croft. Paragraph 2(3)(c) amends section 6(4)  to apply it also 
to the assessment of rent for part of a croft.

164. Paragraph 2(4) allows the Land Court, in authorising a tenant to purchase croft land, to 
direct that the costs of the action be borne by the tenant. This is consistent with the arrangements 
that already apply when the croft tenant is acquiring a house site.

165. Paragraph 2(5) extends the provisions of section 24(1) permitting enlargement of crofts to 
new crofts and land reverting to being crofts under the respective provisions in sections 10 and 
26 of the Bill.

166. Paragraph 2(6) means that the Commission is no longer required to publicise an 
application to decroft land conveyed as a feu under the provisions of the Crofters (Scotland) Act 
1955. This means that, in this respect, such applications are treated in the same way as an 
application to decroft a house site.

167. Paragraph 2(7) amends section 26(1) to make it clear that an order by the Land Court in 
relation to non-payment of rent or a breach of statutory conditions involves terminating the 
tenancy and declaring the croft vacant as well as removal of the crofter and extends the provision 
to apply this sanction to cases where the order has been the subject of an application under either 
new section 5A or new section 5B.

168. Paragraph 2(8) makes a technical amendment to section 41(1) and amends section 41(2) 
to provide that the Register of Crofts includes details of common grazings and require owners 
and those who have shares in the grazings to provide information about the grazings in the same 
way as landlords and croft tenants are required to do for crofts.

169. Paragraph 2(9)(a) amends subsection (1) of section 42 of the 1993 Act to widen the use to 
which grants paid to crofters by Scottish Ministers may be put. It, together with paragraph 
2(9)(c), (d)(ii), (e) and (j), by repealing any mention of “loan”, withdraws from the Scottish 
Ministers the right to make loans under this section (new section 46A provides Scottish 
Ministers with a revised power to make loans). Paragraph 2(9)(b) inserts a new subsection 
42(1A) into the 1993 Act and this requires that grant schemes shall have specific criteria as to 
who may receive grant (which, for example, opens up the possibility of applying an economic 
status test to applicants who are crofters).  Paragraph 2(9)(d)(ii) removes the power of Scottish 
Ministers to supply crofters with building materials.  Paragraph 2(9)(f) provides for recovery of 
grant by the Crofters Commission acting on behalf of Scottish Ministers.  Paragraph 2(9)(g) 
extends the existing prohibition on double funding from public sector sources.  Paragraph 2(9)(h) 
extends entitlement to persons who become owner occupiers after making a grant application.   
Paragraph 2(9)(i) makes clear that economic status can be one of the criteria for determining 
eligibility for grant.

170. It should be noted that these provisions only apply to grants payable by Scottish 
Ministers. Section 4 of the Bill (new section 42A of the 1993 Act) gives the Commission power 
to pay grants in a wide range of circumstances. In future, grants to crofters will in most 
circumstances be administered by the Commission.
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171. Paragraph 2(10) removes provisions enabling the Scottish Ministers to make loans or 
supply building materials to cottars.

172. Paragraph 2(11) is a consequential amendment to section 45 resulting from the changes in 
the power of Scottish Ministers to provide loans.

173. Paragraph 2(12) removes provisions in section 46 enabling the Scottish Ministers to make 
loans or supply building materials to owners of crofts and persons of like status to crofters. It 
also modifies the test of status for determining eligibility and makes consequential changes 
resulting from the changes in  the power of Scottish Ministers to provide loans.

174. Paragraph 2(13) modifies section 47(1) to apply the provisions of section 39 of this Bill 
to the process of convening a meeting to appoint a grazing committee and repeals section 47(2) 
which as a consequence is no longer required. There are also technical amendments to section 
47(6) and (8) relating to the description of the clerk to a grazings committee and technical 
changes to do with rationalisation of the use of “common grazing” and “common grazings” in 
the legislation. 

175. Paragraph 2(14) amends section 48 of the 1993 Act to empower the grazings committee 
to put the common grazing to any wider use approved under the provisions of new section 50B, 
to carry out works for that purpose and to maintain the common grazing for that use. It also 
empowers the committee to raise funds to implement a wider use approved under section 50B(9) 
but only if a majority of the grazings committee votes to do so. It also contains technical changes
to do with rationalisation of the use of “common grazing” and “common grazings” in the 
legislation. 

176. Paragraph 2(15) makes technical changes similar to those mentioned in relation to 
paragraph 2(14) and to substitute “owner” for “landlord” in relation to common grazings. It also 
makes further changes to ensure that the substantive changes made in paragraph 2(14) are given 
effect in common grazings regulations.

177. Paragraph 2(16) as elsewhere, changes the reference in section 52 of the 1993 Act to 
“grazings” to the singular and the description of a crofter “interested” in the grazing to one who 
holds a right in a common grazing.

178. Paragraph 2(17) clarifies the postal method required for notices which require to be sent 
by post.

179. Paragraph 2A introduces a technical amendment to the Scottish Land Court Act 1993 to 
update the jurisdiction of the Scottish Land Court following devolution.

180. Paragraph 3 introduces change to the Deer (Scotland) Act 1996 which enables a grazings 
committee to appoint a person to shoot deer marauding in enclosed areas of the common grazing.
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181. Paragraph 4 makes a number of amendments to various sections of the Land Reform 
(Scotland) Act 2003 all of which are consequential on the changes to that Act included in section 
35 of the Bill.

182. Paragraph 4(1A) amends section 68 of the 2003 Act.  It makes the right to buy eligible 
croft land subject also to the right to buy the tenant’s interest in a lease over that land.

183. Paragraph 4(2) amends section 73 of the 2003 Act to make it clear that section 73 will 
also apply to an application for a right to buy a tenancy under the provisions of new section 69A.  
It further provides that the application to buy can include the tenant’s interest in a lease where 
that interest may be held by one individual or jointly or in common with other parties.  It also 
applies the requirements of the application to buy to the tenant’s interest in the lease in the same 
way as they apply to the land or sporting interests which may be subject to the application.

184. Paragraph 4(2A) amends section 74 of the 2003 Act to the effect that an application to 
buy whilst it must relate to eligible croft land (as that term is defined) that land might also be 
subject to a tenancy.

185. Paragraph 4(3) amends section 75 of the 2003 Act to make it clear that a ballot must be 
conducted in accordance with the provisions of section 75 in connection with an application for a 
right to buy a tenant’s interest in a lease under the provisions of new section 69A and that a 
failure to conduct a ballot will result in the application being extinguished.  It also modifies the 
section in order to define who may vote as a croft tenant in the ballot.

186. Paragraph 4(3A) amends section 76 of the 2003 Act to provide also for a tenant’s interest 
in a lease. It also amends section 76(4) to provide that the tenant under any lease which is the 
subject of the application should be notified of the application.

187. Paragraph 4(3B) amends section 81 of the 2003 Act to provide that the person who makes 
a reference to the Land Court should include the tenant under any lease, where the interest of that 
tenant is the subject of the application.  In terms of subsection (2) the Land Court should also 
have regard to the representations made by such tenant.

188. Paragraph 4(4) amends section 82 of the 2003 Act and provides for notification of the 
Minister’s decision on an application.

189. Paragraph 4(5) amends section 85 of the 2003 Act to include arrangements for 
confirming the intention to purchase the tenancy or withdraw an application for a right to buy a 
tenancy under the provisions of new section 69A. 

190. Paragraph 4(6) amends section 86 of the 2003 Act to make it clear that where a crofting 
community body have been given Ministerial consent to their buying a tenant’s rights in an area 
of eligible croft land the owner and the tenant will be required to make deeds and other 
documents needed to complete the purchase (which will include the assignation of the tenant’s 
interest in the lease) available to the crofting community body.
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191. Paragraph 4(7) amends section 87 of the 2003 Act to make it clear that the provisions of 
that section regarding the consideration payable, the date for settlement and what should happen 
if the consideration is not paid on time will also apply to the exercise of a right to buy a tenancy.  
Also where the tenant’s interest in the lease is subject to a standard security that security will not 
be discharged to the extent that it burdens any part of the interest which is not assigned to the 
crofting community body.

192. Paragraph 4(8) amends section 88 of the 2003 Act to specify how the assessment of the 
value of a tenant’s interest in a lease being acquired under the right to buy will be conducted.

193. Paragraph 4(9) amends section 89 of the 2003 Act to make it clear that the provisions of 
section 89 regarding payment of compensation will also convey an entitlement to compensation 
to the tenant of a lease which was the subject of an application for a right to buy a tenancy under 
the provisions of new section 69A. 

194. Paragraph 4(10) amends section 90 of the 2003 Act to make it clear that grants may also 
be given to a crofting community body which has a liability to pay compensation under section 
89 in connection with an application to purchase a tenant’s interest in a lease under section 69A. 

195. Paragraph 4(11) amends section 91 of the 2003 Act to make it clear that a Ministerial 
decision on an application for a right to buy a tenant’s interest in a lease under the provisions of 
new section 69A may be the subject of an appeal to the Sheriff Court.

196. Paragraph 4(12) amends section 92 of the 2003 Act to make it clear that a valuation in 
connection with a right to buy a tenant’s interest in a lease under the provisions of new section 
69A may be the subject of an appeal to the Land Court.

197. Paragraph 4(13) amends section 95 of the 2003 Act to also apply the anti-avoidance 
measures in that section to the acquisition of the tenant’s interest in a lease where Scottish 
Ministers have consented to an application for a right to buy that interest under the provisions of 
new section 69A. 

198. Paragraph 4(14) extends the limitation on part 3 of 2003 act to ensure that a crofting 
community body is not prevented from acquiring a tenancy of eligible croft land by agreement.

Schedule 3

199. This Schedule gives details of provisions of the Crofters (Scotland) Act 1993 and the 
Succession (Scotland) Act 1964 which are being repealed.

200. The repeal in section 4 of the 1993 Act means that that the rental value of a holding is no 
longer relevant to Commission consideration of enlargements of crofts. The effect is that in 
future the Commission will not be able to agree to an enlargement of a croft where the effect of 
doing so would be to create a croft holding substantially in excess of 30 hectares.
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201. The repeal of the proviso to section 15(3) reflects the fact that the provisions inserted into 
section 13 by schedule 2 paragraph 4 means that the provisions as to the payment of the 
landlords conveyancing expenses in connection with the right to buy the croft under section 12 
will be the same as those that apply to the right to buy the house and garden ground under 
section 15.

202. The repeal in section 30(2) of the 1993 Act reflects the change to section 44 effected by 
paragraph 2(10) of schedule 2.

203. The repeal in section 39 of the 1993 Act removes a constraint on the Land Court when 
fixing rents on crofts formed under a reorganisation scheme.

204. The repeal of the proviso to section 41(2) of the 1993 Act is required because it is 
inconsistent with the provisions of new section 58A and new section 41(3).

205. The repeal of section 54 of the 1993 Act is consequential on the new section 2(4) which 
is inserted into the 1993 Act by section 2 of this Bill.

206. The repeals to parts of section 16 of the 1964 Act reflect the new provisions which this 
Bill inserts into section 10 of the 1993 Act.

——————————
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SP Bill 57A–FM 1 Session 2 (2007)

CROFTING REFORM ETC. BILL
[AS AMENDED AT STAGE 2]

——————————

REVISED FINANCIAL MEMORANDUM

INTRODUCTION

1. As required under Rule 9.7.8B of the Parliament’s Standing Orders, this revised Financial 
Memorandum is published to accompany the Crofting Reform etc. Bill as amended at Stage 2.

COSTS ON THE SCOTTISH ADMINISTRATION

2. The legislative proposals contained in this Bill should not give rise to substantial 
additional costs for the Scottish Administration. 

Crofters Commission

3. The Crofters Commission could incur costs as a result of the provision in the Bill which 
allows for a comprehensive right of appeal by any interested party to the Land Court against a 
regulatory decision by the Crofters Commission. It is difficult to assess precisely what the 
number of appeal cases may be, but it is possible that the Commission will face around 25-30 
appeals annually, incurring  legal costs in defending its decision in cases where the appeal 
succeeds or where the Land Court finds for the commission but does not award costs against the 
appellant .  Each case could cost in the region of £5,000 - £10,000 depending on the type of case 
and the legal expertise which may be required by the Commission.  In the event of a successful 
appeal, the Commission may also be required to pay the legal costs of the appellant. Again this 
could be approximately £5,000 - £10,000.

4. It is of course expected that the Commission will make robust decisions which stand up 
to appeal but nevertheless it seems reasonable to assume that costs might be incurred by the 
Commission in up to 5 cases per annum at an estimated total cost of between £50,000 -£100,000 
per annum.  The new regulatory regime provided for in the Act can be expected to come into 
operation in 2007 but given the time likely to be taken before an appeal is settled court costs are 
not likely to be incurred until 2008 onwards. It can also be expected that the number of appeals 
and the percentage that are successful will diminish over time as a body of case law builds up to 
guide decision making.

5. The Crofters Commission will face additional costs associated with proposals regarding 
the filing and storing of map-based plans of crofts, and of making maps available to the public 
on request. It is anticipated that the cost for such storage and staff time will be in the region of 
£20,000. 
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Scottish Land Court

6. The Scottish Land Court may incur some additional administrative costs as a result of 
providing a comprehensive right of appeal by any interested party to the Court against a 
regulatory decision by the Crofters Commission.  Although it is difficult to assess precisely what 
the implications might be, it is estimated that there could be an annual increase of some 25-30 
cases.  Providing the opportunity to smallholders to convert their holding to crofting tenure on 
appeal to the Land Court will also have a financial impact, but it is not expected that the numbers 
of such applications will be large. As no record is kept of the number of holdings in landholder 
tenure the number of such tenancies is unknown, but, given that many of the holdings have been 
sold off or subsumed into other agricultural holdings, it is assumed that there are not many left.  
The average number of applications per annum to the Land Court associated with crofting 
legislation over the period 1994 to 2004 is 164.  The maximum was 294, the minimum 107.  The 
Court has the administrative capacity required to handle the additional work.

7. The extension of the crofting community right to buy to provide a right to buy leases 
could also generate some additional costs to Scottish Courts but the number of cases is likely to 
be very small (one or two a year). 

Legal aid

8. Advice and assistance and civil legal aid are already available for proceedings in the 
Scottish Land Court. Eligibility for proceedings under the legislation will be assessed according 
to the normal statutory criteria. It is estimated that the additional costs to the Legal Aid Fund 
under the Bill, once demand and take up have become fully established, should not exceed 
£7,545 per annum (based on an average of 3 cases per annum at £2,515 each).  This figure is 
based on the assumption that only around 10% of these additional appeal cases will require 
access to legal aid. This includes costs of solicitors and advocates, and is based on taking 
forward an appeal case. Some parties may also apply for legal aid to meet the costs of receiving 
advice and assistance from a solicitor before deciding not to proceed with a case. The costs of 
this should not exceed £498 (again based on an average of 3 cases per annum at £166 each). 
These costs will be met from resources that have already been budgeted for within the Fund. The 
Legal Aid Fund could recover expenses awarded in the event of a successful appeal to defray 
legal aid costs.

Crofting community right to buy

9. The costs to the Scottish Executive of the crofting community right to buy were not 
specifically identified in the Financial Memorandum produced for the Land Reform Bill.
However, they have so far proved less than expected because no liability has yet been incurred in 
connection with valuation costs, compensation to owners or third parties or financial support to 
community bodies to assist with meeting compensation claims.  The number of applications has 
proved to be in line with expectations (an average of 1 application per year.)  Initial start up costs 
have been met and ongoing costs will relate to the administration of individual applications. The 
proposals in this Bill to extend the right to buy to include a right to buy leases will always be 
supplementary to a recent or ongoing application to buy land and it is expected that the 
additional cost of administering a second application for the same land will be marginal.  
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10. It is, in any case, by no means certain that this provision will result in additional 
applications.  The aim of this provision is primarily to deal with the possibility that land owners 
will use interposed leases to complicate and thwart crofting community right to buy applications. 
If the crofting community body has a right to buy a lease it is unlikely that landowners will 
continue to create leases to achieve that goal since it would be pointless to do so. It is therefore 
expected that this provision may be used very infrequently and thus the additional costs to the 
Scottish Executive will be very small and essentially unquantifiable.  If an application to buy an 
interposed lease is received it is anticipated that it will be dealt with at the same time as an 
application to buy the land is received. The overall administrative cost is therefore not likely to 
rise above £5,000 per application.  

COSTS ON LOCAL AUTHORITIES

11. It is not anticipated that the provisions should impose any additional costs on local 
authorities. 

COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES

Landowners

12. Where landowners exert their right to appeal as an interested party against a Crofters 
Commission decision, they may incur costs if they lose the appeal. Although there is no 
requirement to engage legal representation to appear before the Court, the costs of retaining a 
solicitor could be around £1000, and with an advocate costs could rise to around £5000. 

13. Like all aspects of the crofting community right to buy, the right to buy a lease will be 
subject to appeal procedures.  Costs associated with these appeals are normally recovered from 
one of the parties to the appeal and are estimated to approximate to £5,000 per appeal.  However 
given the likelihood that there will be very few applications made under these provisions the 
number of appeals is likely to be very small and not more than a maximum of 2 per application 
(i.e. an appeal against the ministerial decision and an appeal against the valuation).

Crofters (either as tenants or owner occupiers)

14. Where crofters exert their right to appeal as an interested party against a Crofters 
Commission decision, they may incur costs if they lose the appeal. Although there is no 
requirement to engage legal representation to appear before the Court, the costs of retaining a 
solicitor could be around £1000, and with an advocate costs could rise to around £5000. 

15. Crofters may also incur legal costs if they choose to challenge the refusal of consent by a 
landlord to permit forestry development on their common grazings.

16. Like all aspects of the crofting community right to buy, the right to buy a lease will be 
subject to appeal procedures.  Costs associated with these appeals are normally recovered from 
one of the parties to the appeal and are estimated to approximate to £5,000 per appeal.  However 
given the likelihood that there will be very few applications made under these provisions the 
number of appeals is likely to be very small and not more than a maximum of 2 per application 
(i.e. an appeal against the ministerial decision and an appeal against the valuation).
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CROFTING REFORM ETC. BILL 

——————————

REVISED DELEGATED POWERS MEMORANDUM  

PURPOSE 

1. This memorandum has been prepared by the Scottish Executive in accordance with Rule 
9.4A of the Parliament’s Standing Orders, in relation to the Crofting Reform etc. Bill.  It outlines 
the reasons for seeking the proposed powers and describes the purpose of each of the provisions 
for subordinate legislation in the Bill.  All the powers contained in the Bill to make subordinate 
legislation are new.  This memorandum should be read in conjunction with the Explanatory 
Notes and Policy Memorandum for the Bill. 

OUTLINE AND SCOPE OF THE BILL 

2. The Bill implements the Executive’s Partnership Agreement commitment to implement a 
Crofting Reform Bill, while supporting the retention of a grants scheme for crofting counties, by 
2007.  It seeks to modernise crofting.  There are measures within the Bill to allow the creation of 
new crofts, the simplification of crofting regulation, modernise conditions of tenure for crofters, 
clarify and extend crofters rights to use their land, facilitate energy development on croft land 
and create extended rights to appeal Crofters Commission decisions.  The Bill will also provide a 
mechanism to allow new crofts to be created by means of subordinate legislation outwith the 
crofting counties and allow crofting community bodies to purchase the rights of the tenants in 
leases over the land which they have bought or are buying under the provisions of Part 3 of the 
Land Reform (Scotland) Act 2003. 

RATIONALE FOR SUBORDINATE LEGISLATION 

3. In considering whether matters should be specified on the face of the Bill or left to 
subordinate legislation, the Scottish Executive has weighed the importance of the matter against 
the need to: 

ensure sufficient flexibility in responding to changing circumstances and the ability 
to make changes quickly in light of experience without the need for primary 
legislation; and 

allow detailed administrative arrangements to be set up and kept up to date within the 
basic structures and principles set out in the primary legislation, subject to 
Parliament’s right to challenge the inappropriate use of powers. 

4. We provided the Subordinate Legislation Committee and Lead Committee with a draft 
Scottish Statutory Instrument in connection with the provision in section 10 of the Bill which 
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would allow the Scottish Ministers to specify by order the circumstances in which crofts can be 
created outwith the crofting counties, during Stage 1 of the Bill’s passage. 

5. This is the most urgent piece of secondary legislation required under the Bill and it is 
important for the Scottish Parliament to be able to scrutinise this while considering the general 
principles of the Crofting Reform etc. Bill. 

6. The Bill contains enabling provisions and in the main body of this memorandum the 
nature and likely use of each delegated power is outlined in detail.  It will not be possible to 
provide draft Scottish Statutory Instruments for each provision which requires secondary 
legislation during the passage of the Bill.  Instead, we provide a detailed explanation of the 
intended use of the powers, the circumstances in which they might be used, and the policy 
objectives which the secondary legislation is intended to pursue, to both the Subordinate 
Legislation Committee and the Lead Committee.  

7. In deciding whether to adopt negative or affirmative resolution procedure, careful 
consideration has been given to the degree of parliamentary scrutiny that is felt to be required for 
the regulations, balancing the need for the appropriate level of scrutiny with the need to avoid 
using up parliamentary time unnecessarily. Affirmative procedure is used where the order or 
regulation making powers allow for the modification of any enactment or where there is 
significant public interest. Negative resolution procedure is used otherwise.

OVERVIEW OF DELEGATED POWERS 

Section 5 - Obtaining Commission approval or consent

Inserting new section 58A in the 1993 Act. 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Affirmative resolution 

8. New section 58A sets down the process by which the majority of applications to the 
Crofters Commission will be determined.  This process provides that the Commission should 
consider the application where there has been an objection to it by a person with a right to object 
or where certain conditions for intervention arise. There are general conditions which apply to all 
applications set out in section 58A(9) and conditions which are specific to particular types of 
application. The latter are to be found in sections 13 (new section 4A(3)), 14 (new section 9(2)), 
15 (new section 27(3)), 16 (new section 8(2)) and 28 (new section 23(3A)). Subsection (13) 
gives Scottish Ministers power to amend the general and specific conditions by means of a 
statutory instrument.  Subsection (14) requires that any such statutory instrument must be 
approved by resolution of the Parliament. 

9. The Commission will no longer be required to determine every application made by 
crofters and landlords, but will still have a responsibility to intervene where there is an objection 
or where an application which raised no objections invokes separate criteria requiring the 
Commission to consider and decide whether the application should succeed. 
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10. The power to amend the aforementioned general and special conditions by means of a 
statutory instrument will enable Scottish Ministers to make changes to these conditions if in 
future it is found that these conditions are not working, are no longer relevant or need to be 
changed to take on board changes to crofting circumstances in the future. 

11. In recognition, therefore, that this power enables Scottish Ministers to amend primary 
legislation, an order made under this subsection would be subject to scrutiny and debate through 
the affirmative resolution procedure in the Scottish Parliament. 

Section 10 - New crofts

Inserting new section 3A in the 1993 Act 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Affirmative resolution 

12. New section 3A(1) empowers the Crofters Commission to constitute land as a croft in 
response to an application to that effect from the owner of the land in question. New section 
3A(1)(b) provides that this can only be done outwith the crofting counties in an area specified by 
an order, the instrument for which is approved under subsection (12) of section 3A by resolution 
of the Scottish Parliament.  

13. Section 3A(2) empowers the Crofters Commission to constitute a holding as a croft in 
response to an application to that effect from the tenant of a holding to which section 32 of the 
Small Landholders (Scotland) Act 1919 applies or to which any of the provisions of the Small 
Landholders (Scotland) Act 1886 to 1931 apply.  It also provides that this can only be done in an 
area specified by an order the instrument for which is approved under subsection (12) of section 
3A by resolution of the Scottish Parliament. 

14. By providing that areas outwith the crofting counties in which crofts can be created must 
be specified by order the legislation ensures that crofting can be extended in situations where it 
can make a real contribution to local social, environmental and economic needs.  The flexibility 
that the order making power conveys will make it possible to respond to future needs .  The only 
realistic alternative would be to extend crofting tenure across the whole of existing Scotland 
now.  However that approach would complicate the pattern of landholding across the whole of 
Scotland and add greatly to the workload and cost of operating the Crofters Commission.   

15. It is expected that this provision may generate some debate as to the extent of areas to be 
designated as croft land and as it amends primary legislation, it is considered desirable that the 
Scottish Parliament should be afforded the opportunity through the affirmative resolution 
procedure to scrutinise and debate any change to the extent of crofting tenure throughout 
Scotland.
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Section 12 - Complaints as respects breach of the statutory conditions

Inserting new section 5B (10) and (11) 

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Affirmative resolution 

16. New section 5B(10) and (11) gives Scottish Ministers the power to amend by affirmative 
order the definition of “neglects” specified in section 5B(7). 

17. The current definition of “neglects” refers to regulation 4 of and the Schedule to, the 
Common Agricultural Policy Schemes (Cross-Compliance) (Scotland) Regulations 2004 (SSI 
2004 No. 518).  This provision allows Scottish Ministers to amend the definition of “neglects” in 
the event that the provisions of the regulations to which it refers become redundant, are 
superseded or are substantially modified.   It reflects the fact that the minimum standards 
expected of agricultural enterprises are likely to change over time to reflect changing priorities. 

18. In recognition, therefore, that this power enables Scottish Ministers to amend primary 
legislation, an order made under this subsection would be subject to scrutiny and debate through 
the affirmative resolution procedure in the Scottish Parliament. 

Section 30 - Use of common grazing

Power conferred on:  The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative resolution 

19. This section introduces a number of changes connected with common grazings and their 
uses. One of these changes is to insert new section 50A on joint forestry ventures on common 
grazings involving crofters and their landlords.  New section 50A(8) defines planned natural 
regeneration and specifies that this includes regeneration which is undertaken in accordance with 
the conditions of grants funded by the Scottish Executive or other grants that may be prescribed.  
The power in section 50A(8)(b)(ii) enables Scottish Ministers to specify in a statutory instrument 
grants which will be relevant to determining whether a regeneration project is planned 
regeneration for the purposes of section 50A. 

20. It is necessary to specify these grants by means of statutory instrument as it is expected 
that new grant schemes will be created from time to time and that existing schemes may also end 
from time to time. 

21. Negative resolution procedure is considered appropriate in this case in view of the 
technical nature of the changes and as these changes are uncontroversial in nature and may be 
required fairly frequently, full scrutiny associated with affirmative procedure is considered 
inappropriate.
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Section 36 - Regulations concerning loans

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution 

22. Section 36 adds a new section 46A to the 1993 Act which provides for Scottish Ministers 
to make regulations governing the provision of loans to crofters, cottars and owners of holdings 
specified in section 46(2) (holdings sharing some of  the characteristics of crofts).  New section 
46A(2) provides that these regulations may specify who would be eligible, the amount that can 
be lent, the circumstances under which a loan may be given, the terms and conditions, 
arrangements for recording details of the loan and arrangements for recovery or assignation of 
liability for the loan on the death of the borrower. 

23. There are no current plans for providing loans to crofters.  The provision is required in 
order to allow for creation of a flexible regime for future potential uses.  By use of subordinate 
legislation loan arrangements can be put in place to suit future circumstances and the nature and 
function of any loans which are to be offered. 

24. Negative resolution procedure is considered appropriate in this case in view of the 
technical nature of the changes and the fact they are uncontroversial in nature, full scrutiny is 
therefore inappropriate. 

Section 38 – Further amendments in relation to the Land Court.

Amending Schedule 1 to the Scottish Land Court Act 1993 (c. 45) 

Power conferred on:  The Scottish Land Court 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: None 

25. New section 38(5B) makes minor changes to paragraph 12 of Schedule 1 to the Scottish 
Land Court Act 1993 (c. 45).  Sub-paragraph (a) enables forms of application and procedure, 
rules of the Scottish Land Court, scales of fees and other fee matters to be prescribed by order 
made by the Scottish Land Court by statutory instrument.  Exercise of this power is subject to the 
approval of Scottish Ministers.  

26. The current rules of the Scottish Land Court were made as a statutory instrument in 1992, 
however, these were made under prior legislative powers which were repealed by the Scottish 
Land Court Act 1993.  There is no mechanism in the Scottish Land Court Act 1993 to enable 
new rules to be published as a statutory instrument so this amendment will require that formal 
step to be taken.  The benefits are that this new provision will ensure formal publication of 
procedural forms, rules and fees, placing the Land Court on a similar footing to other Scottish 
courts.  It also has the added benefit of enabling statutory revocation of the existing rules of the 
Scottish Land Court when they come to be replaced.   
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27. The proposal in sub-paragraph (b) is a minor clarifying amendment to make it clear that it 
is the court and not Scottish Ministers which has the power to prescribe forms of application and 
procedure, albeit with Ministerial approval. 

28. As with other rules of court, this power is not subject to any Parliamentary procedure.  
The rules will be administrative and procedural and thus uncontroversial.  In the same way that 
there is no need for Scottish Ministers to make them, there is considered to be no need for the 
Parliament to approve or annul them.  It is therefore considered appropriate for them not to be 
subject to any parliamentary procedure. 

Section 45 - Transitional provision etc.

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative or affirmative resolution 

29. Section 45(1) of the Bill gives the Scottish Ministers powers by order made by statutory 
instrument to make supplementary, incidental, consequential, transitory, transitional or saving 
provision as they consider necessary for the purposes, or in consequence, of the Act.  This power 
is required because it is expected that a range of ancillary provisions are required.  It would not 
be a good use of Parliamentary time to have to return to Parliament to make these when this 
should be properly dealt with in this Bill.   Section 45(3) provides that such an order may make 
different provision for different purposes and may modify any enactment, instrument or 
document.  Section 45(4) provides that regulations under section 45 which add to, replace or 
omit any part of the text of an Act is to be made by way of affirmative resolution procedure.  All 
other regulations under this provision can be made by way of negative resolution procedure 
because the conditions outlined in paragraph 7 for the use of affirmative procedure do not apply. 

Section 47 - Commencement

Power conferred on:  The Scottish Ministers 
Power exercisable by: Order made by Statutory Instrument 
Parliamentary procedure: None 

30. Section 47 provides for the provisions of the Bill to be brought into force by way of an 
order made by the Scottish Ministers.  Such an order would be a statutory instrument but, as is 
normal practice with a commencement order, it would not be subject to any Parliamentary 
procedure.  Different parts of the Bill may be commenced at different times. 
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Subordinate Legislation Committee 

Remit and membership

Remit:

1. The remit of the Subordinate Legislation Committee is to consider and report 
on-

(a) any- 

(i) subordinate legislation laid before the Parliament; 

(ii) Scottish Statutory Instrument not laid before the Parliament but 
classified as general according to its subject matter, 

and, in particular, to determine whether the attention of the Parliament should 
be drawn to any of the matters mentioned in Rule 10.3.1; 

(b) proposed powers to make subordinate legislation in particular Bills or other 
proposed legislation; 

(c) general questions relating to powers to make subordinate legislation; and 

(d) whether any proposed delegated powers in particular Bills or other 
legislation should be expressed as a power to make subordinate legislation. 

 (Standing Orders of the Scottish Parliament, Rule 6.11)

Membership:

Dr Sylvia Jackson (Convener) 
Janis Hughes 
Mr Adam Ingram 
Mr Kenneth Macintosh (Deputy Convener) 
Mr Stewart Maxwell 
Euan Robson 
Murray Tosh 
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SL/S2/07/R5

Subordinate Legislation Committee 

5th Report, 2007 (Session 2) 

Crofting Reform etc. Bill as Amended at Stage 2 

The Committee reports to the Parliament as follows— 

1. At its meeting 16 January 2007, the Committee considered the inserted or 
substantially amended delegated powers provisions in the Crofting Reform etc. Bill 
as amended at Stage 2. The Committee reports to the Parliament on such 
provisions under Rule 9.7.9 of Standing Orders.

2. Under Rule 9.7.10, the Executive provided the Parliament with a revised 
delegated powers memorandum1.

Delegated powers 

3. The Committee considered all of the powers as set out in the Revised DPM 
and is content with sections: 36, 38 and 45. 

                                           
1 Revised Delegated Powers Memorandum
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Crofting Reform etc. Bill 

Marshalled List of Amendments selected for Stage 3 

The Bill will be considered in the following order— 

Sections 2 to 47 
Long Title 

Schedules 2 and 3 

Amendments marked * are new (including manuscript amendments) or have been altered.  

Section 2 

Maureen Macmillan 

26 In section 2, page 1, line 10, at end insert <; and in carrying out their functions the Commission 
shall have regard to local circumstances and conditions.”.> 

After section 2 

John Farquhar Munro 

39 After section 2, insert— 

<Duty in respect of town and country planning 

After section 2 of the 1993 Act, there is inserted— 

“2A Duty in respect of town and country planning 
In preparing a submission to a planning authority by virtue of the 1997 Act, the 
Commission are to have a presumption against supporting the development of 
croft land which appears to them to be capable of agricultural use.”.> 

Section 10 

Mr Ted Brocklebank 

28 In section 10, page 7, line 40, at end insert— 

<(4A) The Commission shall, on receipt of an application under subsection (2)(a) 
above, notify the owner of the land.>

Mr Ted Brocklebank 

29 In section 10, page 7, line 41, after (4) insert <or (4A)> 

Mr Ted Brocklebank 

30 In section 10, page 8, line 5, at end insert <; and 
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( ) if the application was made under subsection (2)(a) above, notify the 
owner of the land of that determination.> 

Mr Ted Brocklebank 

31 In section 10, page 8, line 10, after <land;> insert— 

<( ) where an application has been made under subsection (2)(a) above, the 
interests of the owner of the land to which the application relates;> 

Ross Finnie 

5 In section 10, page 8, leave out line 37 

Mr Ted Brocklebank 

32 In section 10, page 9, line 2, at end insert— 

<( ) When land has been constituted as a croft under subsection (2) above, the 
crofter may not make an application under section 12(1) in respect of the croft 
land.>

Section 11 

Maureen Macmillan 

33 In section 11, page 10, line 34, at end insert <provided that it is done in accordance with advice 
from a body appearing to the Commission to have the conservation of such features as one of its 
primary purposes.> 

Section 14 

Ross Finnie 

6 In section 14, page 16, line 36, leave out <sections 41 and 41A> and insert <section 41> 

After section 17 

Mr Ted Brocklebank 

34 After section 17, insert— 

<Consideration payable in respect of acquisition of croft land 

In section 14 of the 1993 Act (consideration payable in respect of acquisition of croft 
land), for subsection (3) there is substituted— 
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“(3) If the person to whom croft land has been conveyed by virtue of section 13(1) 
of this Act ("A"), or a member of A's family who has obtained the title to that 
land from A, disposes of that land or any part of it (“the relevant land”) to 
anyone who is not a member of A’s family, by any means other than by a lease 
for crofting or agricultural purposes, forthwith or at any time within five years 
of the date of its acquisition by A then, subject to subsection (6) below, the 
person disposing of the relevant land shall pay to the landlord referred to in the 
said section 13(1) or to his personal representative a sum equal to one half of 
the difference between— 

(a) the market value of the relevant land (on the date of such disposal) 
which, failing agreement between the parties concerned, shall be as 
determined by the Land Court under subsection (4) below on the 
application of such landlord or personal representative; and  

(b) the consideration which was paid under subsection (1) above in respect 
of the relevant land.”.>

Section 30 

Mr Ted Brocklebank 

35 In section 30, page 41, line 24, after <interest> insert <and, in consulting the owner, shall inquire 
as to whether the owner objects to the application and, if so on what grounds>   

Ross Finnie 

7 In section 30, page 41, line 29, at end insert— 

<(7A) Within 28 days after public notification is given under subsection (7)(b) 
above—

(a) the owner; 

(b) any crofter who shares in the grazing; or 

(c) any member of the crofting community in the locality of the grazing, 

may submit to the Commission an objection as regards the application, being 
an objection of the description given in section 58A(15) of this Act. 

(7B) The 28 days mentioned in subsection (7A) above include the day on which the 
notification in question is given.>   

Ross Finnie 

8 In section 30, page 41, line 31, at beginning insert <The period specified under subsection 
(7)(b)(iii) above and the period of 28 days mentioned in subsection (7A) above both having 
expired,>

Ross Finnie 

9 In section 30, page 41, line 34, after <implementation,> insert <decide to> 

Ross Finnie 

10 In section 30, page 41, line 35, after <and> insert <may by virtue of that decision> 
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Ross Finnie 

11 In section 30, page 42, line 19, after <(7)> insert <or an objection under subsection (7A)> 

Mr Ted Brocklebank 

36 In section 30, page 42, line 23, after <shall> insert <— 

( )> 

Mr Ted Brocklebank 

37 In section 30, page 42, line 24, at end insert <and 

( ) require any crofter who has commenced the implementation to make 
such payment to the owner as seems to the Commission to be reasonable, 
in all the circumstances, as a result of the variation, withdrawal, 
imposition or revocation.”.> 

After section 34 

John Farquhar Munro 

40 After section 34, insert— 

<Town and Country Planning (Scotland) Act 1997: local development plans

After section 264A of the 1997 Act there is inserted— 

“264B Local development plans: croft land

(1) Subsection (2) applies where a local development plan is for land which 
includes croft land. 

(2) The spatial strategy set out in the plan is to propose that there be no 
development of croft land unless subsection (3) applies. 

(3) This subsection applies where, following preparation of the plan in accordance 
with sections 16 to 19A, the planning authority are satisfied that it would be in 
the public or community interest to permit the development, of such type or 
types as are specified, of specified croft land. 

(4) In this section, “croft land” means any land being part of a croft, other than— 

(a) the site of the dwelling-house on or pertaining to the croft, 

(b) any land comprising any part of a common grazing, or 

(c) any rights to mines, metals or minerals or salmon fishings (not being 
salmon fishings in Orkney or Shetland) pertaining to the croft.”.> 

Section 35 

Ross Finnie 

12 In section 35, page 49, line 3, after first <land> insert <at least part of> 
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Mr Ted Brocklebank 

41 In section 35, page 49, line 5, at end insert <; and 

( ) the tenancy was created wholly or mainly to prevent the crofting 
community body purchasing (by virtue of any provision of this Part other 
than this section) any interest in the land granted under the tenancy.> 

Ross Finnie 

13 In section 35, page 49, line 7, leave out <of the tenant over the tenanted land> and insert 
<mentioned in subsection (2A) below> 

Ross Finnie 

14 In section 35, page 49, line 16, at end insert— 

<(2A) The interest is the interest of the tenant over so much of the tenanted land as is 
comprised within the principal subjects.> 

Ross Finnie 

15 In section 35, page 49, line 28, leave out <that land> and insert <those subjects> 

Ross Finnie 

16 In section 35, page 49, line 30, at end insert— 

<(  ) After section 88 there is inserted— 

“88A Acquisition of interest of tenant over land: allocation of rents etc.

(1) Where an application made by virtue of subsection (2) of section 69A above 
does not relate to the entire tenanted land (“tenanted land” being construed in 
accordance with subsection (1) of that section), any resultant question as to the 
allocation, as between the tenant and the crofting community body, of rents 
payable or receivable, or as to the allocation as between them of rights and 
obligations generally, is to be determined by the valuer when, in pursuance of 
an appointment under section 88(1) above, he assesses the value of the interest 
of the tenant. 

(2) Any determination under subsection (1) above is to be such as the valuer 
considers equitable in all the circumstances.”.> 

Section 37 

Ross Finnie 

17 In section 37, page 51, line 31, at beginning insert <(other than on a reference made to it by the 
Commission)> 

Section 41 

Ross Finnie 

18 In section 41, page 54, line 32, leave out <and is> 
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Schedule 2 

Rob Gibson 

1 In schedule 2, page 56, line 9, at end insert— 

<(  ) In section 1(4) (constitution and general functions of the Crofters Commission), for the 
word “chairman” there is substituted “convener”.> 

Ross Finnie 

38 In schedule 2, page 61, line 9, at end insert— 

<(  ) In Schedule 1 (provisions as to the Crofters Commission), in paragraph 8, for the words 
“acting as chairman of” there is substituted “chairing”.> 

Rob Gibson 

38A As an amendment to amendment 38, line 3, leave out <“chairing”> and insert <“convening”> 

Rob Gibson 

2 In schedule 2, page 61, line 9, at end insert— 

<(  ) In paragraph 8 of Schedule 1, for the word “chairman” there is substituted “convener”.> 

Ross Finnie 

19 In schedule 2, page 62, line 8, after <Act.”;> insert— 

<(  ) in subsection (6), after paragraph (a) (but before the word “and” which 
immediately follows that paragraph) there is inserted— 

“(aa) in the case of an application made by virtue of section 69A(2) above, 
send a copy of its application to the tenant;”;>  

Ross Finnie 

20 In schedule 2, page 63, line 13, leave out <real right> and insert <interest> 

Ross Finnie 

21 In schedule 2, page 63, line 39, leave out <of> and insert <after> 

Ross Finnie 

22 In schedule 2, page 64, line 32, leave out <assignment> and insert <assignation> 

Ross Finnie 

23 In schedule 2, page 66, line 4, at end insert <; and if there is a determination under section 88A(1) 
below shall within that period notify the crofting community body and the tenant of the 
determination.> 
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Ross Finnie 

24 In schedule 2, page 66, line 25, at end insert <and 

(  ) at the end there is added “; and if the valuer has made a determination 
under section 88A(1) above the tenant and that body may so appeal against 
the determination.”;> 

Ross Finnie 

25 In schedule 2, page 66, line 26, leave out from <after> to end of line 27 and insert <for the word 
“interests” there is substituted “as the case may be of the tenant’s interest or the sporting interests 
and may substitute its own determination for any determination under section 88A(1) above.”; 
and

( ) in each of subsections (4) and (7), after the word “valuation” there is inserted “or 
determination”.> 
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Crofting Reform etc. Bill 

Supplement to the Marshalled List of Amendments selected for 
Stage 3 

The following amendments have been lodged as manuscript amendments under Rule 9.10.6.  The 
Presiding Officer has agreed under that Rule that these amendments may be moved at the 
appropriate points during Stage 3 proceedings on the Crofting Reform etc. Bill. 

Section 10

Ross Finnie

42  In section 10, page 7, line 3, leave out <52A(3)> and insert <52A(1A)> 

Ross Finnie

43  In section 10, page 7, line 27, leave out <52A(3)> and insert <52A(1A)> 

Section 17

Ross Finnie

44  In section 17, page 20, line 18, leave out <52A(3)> and insert <52A(1B)> 

Section 20

Ross Finnie

45  In section 20, page 24, leave out lines 3 to 5 

Section 24

Ross Finnie

46  In section 24, page 29, line 33, leave out <52A(3)> and insert <52A(1B)> 

Ross Finnie

47  In section 24, page 29, line 36, leave out <52A(3)> and insert <52A(1B)> 

Section 27

Ross Finnie

48  In section 27, page 35, line 37, leave out <52A(3)> and insert <52A(1B)> 

Ross Finnie

49  In section 27, page 35, line 38, leave out <52A(3)> and insert <52A(1B)> 

Section 31

Ross Finnie

50  In section 31, page 42, line 31, leave out <52A(3)> and insert <52A(1A)> 
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Crofting Reform etc. Bill 

Revised Groupings of Amendments for Stage 3 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted.

Groupings of amendments 

Group 1: Crofters Commission: discharge of functions
26

Group 2: Town and country planning
39, 40 

Group 3: Amendments consequential on Stage 2 amendments
42, 43, 6, 44, 45, 46, 47, 48, 49, 50 

Group 4: New crofts
28, 29, 30, 31, 5, 32 

Group 5: The statutory conditions
33

Group 6: Consideration payable in respect of acquisition of croft land
34

Group 7: Use of common grazing for other purposes
35, 7, 8, 9, 10, 11, 36, 37 

Group 8: Crofting community right to buy
12, 41, 13, 14, 15, 16, 19, 20, 21, 22, 23, 24, 25 

Group 9: References to the Land Court by the Commission
17

Group 10: Definition of “crofting community”
18

Group 11: Crofters Commission chairman
1, 38, 38A, 2 
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 

Vol. 4, No. 50 Session 2 

Meeting of the Parliament

Thursday 25 January 2007 

Note: (DT) signifies a decision taken at Decision Time. 

Business Motion: Alasdair Morgan, on behalf of the Parliamentary Bureau, moved 
S2M-5464—That the Parliament agrees that, during Stage 3 of the Crofting Reform etc. 
Bill, debate on groups of amendments shall, subject to Rule 9.8.4A, be brought to a 
conclusion by the time limit indicated, that time limit being calculated from when the 
Stage begins and excluding any periods when other business is under consideration or 
when the meeting of the Parliament is suspended (other than a suspension following 
the first division in the Stage being called) or otherwise not in progress: 

Groups 1 to 5: 55 minutes 

Groups 6 and 7: 1 hour 15 minutes 

Groups 8 to 11: 1 hour 35 minutes. 

The motion was agreed to. 

Crofting Reform etc. Bill - Stage 3: The Bill was considered at Stage 3. 

The following amendments were agreed to without division: 42, 43, 5, 6, 44, 45, 46, 47, 
48, 49, 7, 8, 9, 10, 11, 50, 12, 13, 14, 15, 16, 17, 18, 38, 19, 20, 21, 22, 23, 24 and 25. 

Amendment 1 was agreed to by division: (For 97, Against 3, Abstentions 0). 

The following amendments were disagreed to (by division)— 

39 (For 45, Against 55, Abstentions 0) 

28 (For 15, Against 87, Abstentions 0) 

32 (For 16, Against 85, Abstentions 0) 

34 (For 16, Against 87, Abstentions 0) 

40 (For 44, Against 58, Abstentions 0) 

41 (For 14, Against 86, Abstentions 0). 
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The following amendments were moved and, with the agreement of the Parliament, 
withdrawn: 26, 33 and 35. 

The following amendments were not moved: 29, 30, 31, 36, 37, 38A and 2.  

Crofting Reform etc. Bill - Stage 3: The Minister for Environment and Rural 
Development (Ross Finnie) moved S2M-5335—That the Parliament agrees that the 
Crofting Reform etc. Bill be passed. 

After debate, the motion was agreed to ((DT) by division: For 91, Against 5, Abstentions 
20). 
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Scottish Parliament 
Thursday 25 January 2007 

[THE DEPUTY PRESIDING OFFICER opened the 
meeting at 09:15]

Business Motion 
The Deputy Presiding Officer (Murray Tosh): 

Good morning. The first item of business is 
consideration of business motion S2M-5464, in the 
name of Margaret Curran, on behalf of the 
Parliamentary Bureau, setting out a timetable for 
stage 3 consideration of the Crofting Reform etc 
Bill. I call on Alasdair Morgan from the bureau to 
move the motion. 

Motion moved, 
That the Parliament agrees that, during Stage 3 of the 

Crofting Reform etc. Bill, debate on groups of amendments 
shall, subject to Rule 9.8.4A, be brought to a conclusion by 
the time limit indicated, that time limit being calculated from 
when the Stage begins and excluding any periods when 
other business is under consideration or when the meeting 
of the Parliament is suspended (other than a suspension 
following the first division in the Stage being called) or 
otherwise not in progress:  

Groups 1 to 5: 55 minutes 

Groups 6 and 7: 1 hour 15 minutes  

Groups 8 to 11: 1 hour 35 minutes.—[Alasdair Morgan.] 

Motion agreed to. 

Crofting Reform etc Bill: Stage 3 

09:16 
The Deputy Presiding Officer (Murray Tosh): 

The next item of business is stage 3 consideration 
of the Crofting Reform etc Bill. In dealing with the 
amendments, members should have with them the 
bill as amended at stage 2, which is SP bill 57A, 
the marshalled list, which contains the 
amendments that I have selected for debate, a 
supplement to the marshalled list, which is printed 
on pink paper and contains manuscript 
amendments that were lodged yesterday, and the 
revised groupings that have been agreed. For the 
first division on an amendment, the division bell 
will sound and proceedings will be suspended for 
five minutes. The period of voting for the first 
division will be 30 seconds. 

Section 2—Discharge of functions 
The Deputy Presiding Officer: The first group 

of amendments is on the discharge of functions of 
the Crofters Commission. Amendment 26, in the 
name of Maureen Macmillan, is the only 
amendment in the group. 

Maureen Macmillan (Highlands and Islands) 
(Lab): Amendment 26 would reinsert an important 
phrase that appears in previous crofting 
legislation, such as the Crofters (Scotland) Act 
1993. The phrase was removed from the bill when 
sections of the bill that dealt with the role and 
restructuring of the Crofters Commission were 
deleted at stage 2. The Environment and Rural 
Development Committee requested the removal of 
those sections to address concerns that many 
crofters had expressed to it and so that a 
committee of inquiry could be set up to consider 
the future role and structure of the Crofters 
Commission. 

Crofters are concerned that the removal of the 
requirement for the commission to  
“have regard to local circumstances and conditions”  

will prevent, until the inquiry’s recommendations 
pass into law, the flexibility in regulation that is 
necessary for different types of crofting community 
and different types of crofting and family 
circumstances. I seek an assurance from the 
minister that flexibility will be exercised in a 
manner similar to the way in which it has been 
exercised previously and that it will not be laid 
aside for the duration of the inquiry. The matter is 
of great importance to the crofting community. 

I move amendment 26. 

Rob Gibson (Highlands and Islands) (SNP): I
support amendment 26. I realise from my visits to 
crofting communities and from the evidence that 
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the communities gave us that sensitivity by the 
commission is important. The current regime in 
Inverness wants to pick up local issues in a more 
focused way than they have been picked up in 
recent years. Amendment 26 underlines that 
approach and would give our blessing to the 
commission trying to deal with the worst abuses 
that may occur before the inquiry reaches its 
overall views. 

The Minister for Environment and Rural 
Development (Ross Finnie): Before I speak to 
amendment 26, I want to apologise to the 
Presiding Officer and to members for the late 
lodging of manuscript amendments yesterday. The 
late lodging of manuscript amendments always 
causes concern, which is understandable. 
Unfortunately, following stage 2, during which a 
large number of amendments were lodged, the 
process of ensuring that the sections were 
renumbered and contextualised was not properly 
completed. That was picked up at a rather late 
date. However, I assure members that none of the 
amendments in question has any policy 
implications whatsoever; they are entirely directed 
at ensuring that the numbering and contextualising 
of amended sections is correct. I apologise for the 
matter being picked up so late. 

I fully understand the issue that Maureen 
Macmillan has raised, and sympathise with her. As 
she said, the 1993 act provides for ministers only 
to give general directions to the commission. It is 
clear that the intention of amendment 26 is to 
address criticisms that may possibly arise that 
ministers are not setting clear priorities. I think that 
that is what Rob Gibson was getting at. 

The bill sets out the functions that the 
commission must discharge and how it must 
discharge them. The discharge of those functions 
may be varied by general or specific directions 
from Scottish ministers. Adding words that would 
further qualify how the commission should 
discharge its functions would not improve the 
clarity or precision of the provision on the 
discharge of functions; rather, there would be a 
risk of diluting or compromising the intention of the 
provision. In other words, it would be difficult to 
leave in the words 
“have regard to local circumstances and conditions” 

if they follow the words 
“directions of a … specific character”. 

Their effect would be to dilute the specific nature 
of ministerial directions. 

Fergus Ewing (Inverness East, Nairn and 
Lochaber) (SNP): If the minister is arguing that 
ministers will have the power to give 
“directions of a general or specific character” 

and that, in carrying out its functions, the 
commission shall have regard to local 
circumstances and conditions, will he give such 
directions? 

Ross Finnie: I was coming to the undertaking 
on that matter. If the words in question were 
added to section 2, they would qualify how the 
commission should discharge its functions. We 
should consider the range of functions that are 
specified elsewhere in the bill. 

On whether circumstances will arise in which 
such directions will be given, if local circumstances 
are the key issue, they will undoubtedly form part 
of any ministerial direction. Therefore, I see no 
reason why ministers could not, when giving the 
commission a general or specific direction 
following the enactment of the bill, require that the 
direction be carried out with regard to local 
circumstances and conditions if that proves to be 
necessary and appropriate. That said, it would be 
difficult for the commission to regulate without 
having regard to local circumstances, as each 
regulatory case throws up different local issues 
and concerns. 

I ask Maureen Macmillan not to press 
amendment 26; if she presses the amendment, I 
ask the Parliament to resist it. 

Maureen Macmillan: I take comfort from what 
the minister said, but emphasise that the eyes of 
crofters will now be on him to ensure that there is 
flexibility. I seek to withdraw amendment 26 as a 
result of the reassurances that I have been given. 

Amendment 26, by agreement, withdrawn. 

After section 2 
The Deputy Presiding Officer: Group 2 is on 

town and country planning. Amendment 39, in the 
name of John Farquhar Munro, is grouped with 
amendment 40. 

John Farquhar Munro (Ross, Skye and 
Inverness West) (LD): Amendment 39 was 
lodged to ensure that Maureen Macmillan’s 
amendment 26 would be strengthened as a result 
of support for amendment 39. 

As we have heard, it is hoped that the bill will 
ensure that the Crofters Commission will be a 
statutory consultee on planning applications that 
affect croft ground. 

I suggest in amendment 39 that, in its response 
to a planning authority, the commission should 
have
“a presumption against the development of croft land which 
appears … to be capable of agricultural use”— 

that is, either cultivation or agricultural production. 
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As members appreciate, the definition of croft 
land is complex. In simple terms, croft land, with 
certain exceptions, includes all inby land 
pertaining to a croft, but specifically excludes that 
area of ground under crofting tenure that is 
classified and registered as common grazings. 
That being the case, my amendment 39 seeks to 
protect the remaining areas of croft land that are 
considered capable of appropriate agricultural 
development. The amendment would give the 
Crofters Commission the opportunity to make 
representations on any application that affects 
croft ground. 

Amendment 40 is in a similar vein. It is designed 
to apply in much the same way as amendment 39, 
except that it deals with the local development 
plan. Amendment 40 is intended to protect croft 
land that is incorporated in a local development 
plan under the Town and Country Planning 
(Scotland) Act 1997. The main strategy set out in 
the amendment is a proposal that
“there be no development of croft land” 

unless proposed new section 264B(3) of the 1997 
act applies. Proposed new subsection (3) would 
allow planning authorities that 
“are satisfied that it would be in the public or community 
interest to permit the development … of specified croft 
land.”

Proposed new subsection (4) clarifies the term 
“croft land”, and paragraphs (a), (b) and (c) of 
proposed new subsection (4) list exemptions, such 
as the site of the croft house, the common 
grazings and 
“mines, metals or minerals or salmon fishings … pertaining 
to the croft.” 

Amendments 39 and 40 are designed to protect 
the remaining areas of arable croft ground for 
generations to come. 

I move amendment 39. 

Maureen Macmillan: I have great sympathy 
with John Farquhar Munro’s amendments. It is 
absolutely crucial that we get the planning 
situation right. I do not know whether he is aware 
that the Environment and Rural Development 
Committee received a letter from the Deputy 
Minister for Communities on 11 January, in which 
it was made clear that the Crofters Commission 
would become a consultee. The deputy minister 
said: 

“The most appropriate stage at which the issue of 
protecting croft land from development should be 
addressed is during the course of preparing the local plan.” 

He went on to say that the Executive would 
“work with the Crofters Commission in coming to a view on 
its most appropriate role within the planning system.” 

Although that gives us great comfort, it is also up 
to the Crofters Commission to do its duty. There is 
no use in its being a statutory consultee if what 
comes out at the end of the consultation is a 
laissez-faire attitude. 

I do not know whether it is appropriate to include 
in the bill the terms that John Farquhar Munro 
proposes, but I will be interested to hear what the 
minister has to say about the amendments. 

09:30 
Rob Gibson: John Farquhar Munro raises an 

issue that is at the heart of the Highlands 
problem—the provision of affordable housing in 
crofting areas in a way that does not, through 
village plans, take crofting land away, with the best 
land used for building houses. It is an 
unacceptable use of land in the Highlands to build 
housing that looks like Brookside on croft land that 
could be used for crofting, given that we are 
thinking about producing more food locally and 
seeing a potential upturn in crofting. 

We must take on board John Farquhar Munro’s 
arguments. His amendments flag up the fact that 
the Parliament is not content about more good 
agricultural land being taken away for housing. I 
do not know whether the member for the Western 
Isles is present, but if this debate was taking place 
in committee, he would point out that in the 
Western Isles, developing housing on common 
grazings is one of the best means of providing 
affordable housing. As he is not here, I make the 
point. Committee members realised that we must 
have such amendments to allow affordable 
housing to be built and to protect good land. We 
have great pleasure in supporting John Farquhar 
Munro’s amendments 39 and 40. 

The Deputy Minister for Environment and 
Rural Development (Sarah Boyack): I am well 
aware of John Farquhar Munro’s strong interest in 
clarifying the relationship between planning and 
crofting law and I hope to reassure him on some 
points this morning.  

The intention of amendment 39 seems to be that 
the Crofters Commission should make 
representations to planning authorities to prevent 
croft land that is capable of agricultural use from 
being developed. The wording of the amendment 
suggests that protecting land that is capable of 
agricultural use should be the commission’s only 
concern in relation to planning consultations. 
According to the amendment, the commission 
would have no other obligations or interests in 
planning consultations, even though crofters and 
crofting communities might have wider interests in 
a planning matter that is under consideration.  

Amendment 40 is unnecessary. It seeks to 
require a planning authority to include a provision 
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in the local development plan that there should be 
no development of croft land unless it considers 
that the development is  
“in the public or community interest”. 

The concept of public or community interest is 
broad. When a local authority formulates a 
detailed statement of its proposals as to the 
development of land, it is clear that it will need to 
consider the public and community interest, 
irrespective of whether the land in question is croft 
land. There is no need to make the amendment to 
the Town and Country Planning (Scotland) Act 
1997 that John Farquhar Munro proposes. At best, 
the amendment would only make explicit an 
existing fundamental principle of planning policy. 

Maureen Macmillan rightly referred to the 
debates that we had at stage 2, including a debate 
on the relationship between the Crofters 
Commission and planning. At that stage, John 
Farquhar Munro lodged a series of amendments 
whose intention was to prescribe that the Crofters 
Commission should respond to planning and 
development matters. His amendments sought to 
prevent better quality croft land from being 
removed from agricultural use, and they related to 
concerns about the development of and 
speculation in croft land. Through the 
amendments, he sought to give the Crofters 
Commission, rather than the local planning 
authority, the final say over whether croft land 
should be released for development.  

At the time, John Farquhar Munro was assured 
publicly and formally by the former deputy 
minister, Rhona Brankin, and the then Deputy 
Minister for Communities, Johann Lamont, that 
when the secondary legislation associated with the 
Planning etc (Scotland) Bill was considered, the 
possibility of defining the Crofters Commission as 
a statutory consultee would also be considered. 
Consideration will also be given to the evidence 
submitted to the Environment and Rural 
Development Committee and the debates at stage 
2.

Rob Gibson made an absolutely vital point about 
the need to ensure that we identify sufficient land 
for housing in our rural communities. The best way 
to do that is to ensure that, in the secondary 
legislation created under the Planning etc 
(Scotland) Act 2006, the Crofters Commission is 
involved in contributing to the shape of local 
authorities’ development plans. That will bring 
together two key objectives and ensure that we 
have an effective way of considering adequately 
and reflecting crofting issues and concerns in local 
planning policies for the crofting communities. 

John Farquhar Munro: As I said, the aim and 
objective of my amendments is to protect good-
quality croft land and, as a consequence, the 

communities that depend on that land. The 
amendments would not block developments that 
were in the overall interests of the crofting 
community. They would, however, prevent 
individuals from developing some of the better-
quality croft land, which is scarce. Such 
developments destroy an important agricultural 
asset that is needed by the larger crofting 
community now and for generations to come. 
Good-quality agricultural land is in very short 
supply in the crofting counties. Too much has 
already been lost, much of it in recent years. 

I stress that my amendments would not prevent 
development of common grazing land, which is of 
much poorer quality. As any visitor to the 
Highlands will know and appreciate, an 
abundance of it is available for development. I 
suggest that the Parliament support amendments 
39 and 40, and I hope that it will. 

The Deputy Presiding Officer: The question is, 
that amendment 39 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. I suspend the meeting for five minutes. 

09:35 
Meeting suspended. 

09:40 
On resuming— 

The Deputy Presiding Officer: We will proceed 
with the division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Davidson, Mr David (North East Scotland) (Con)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)
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Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)
Neil, Alex (Central Scotland) (SNP)  
Petrie, Dave (Highlands and Islands) (Con)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Welsh, Mr Andrew (Angus) (SNP) 

AGAINST

Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  

Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

The Deputy Presiding Officer: The result of 
the division is: For 45, Against 55, Abstentions 0. 

Amendment 39 disagreed to. 

Section 10—New crofts 
The Deputy Presiding Officer: Group 3 is on 

amendments consequential on stage 2 
amendments. Amendment 42, in the name of the 
minister, is grouped with amendments 43, 6 and 
44 to 50. 

Sarah Boyack: At stage 2, Maureen Macmillan 
lodged an amendment that proposed the same 
provisions as are contained in amendment 6, but 
unfortunately it was not moved at the appropriate 
time. Amendment 6 is a consequential drafting 
amendment; it is required as a result of the 
decision to leave out section 8 of the bill. It 
removes the reference to a new section—section 
41A—of the Crofters (Scotland) Act 1993, which 
section 8 would have inserted. 

The proposals in section 8, which would have 
involved the Crofters Commission requiring 
crofters to incur charges, proved deeply unpopular 
during the consultation period and with the 
Environment and Rural Development Committee. 
As a result, section 8, which required the provision 
of maps by crofters and allowed the commission to 
charge fees in connection with the maintenance of 
the register of crofts, was deleted at stage 2. 
Members therefore need to agree to amendment 
6.

Amendments 42 to 50 all make technical 
changes that should have been made in 
consequential amendments at stage 2. The 
amendments are necessary because the existing 
cross-references relate to the position before 
substantial amendments were made at stage 2 to 
section 37, which inserts proposed new section 
52A into the 1993 act. The amendments create 
accurate cross-references to the provisions of 
proposed new section 52A. 

I move amendment 42. 

Amendment 42 agreed to. 

Amendment 43 moved—[Sarah Boyack]—and 
agreed to. 

09:45 
The Deputy Presiding Officer: Group 4 is on 

new crofts. Amendment 28, in the name of Ted 
Brocklebank, is grouped with amendments 29 to 
31, 5 and 32. 
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Mr Ted Brocklebank (Mid Scotland and Fife) 
(Con): The purpose of my amendments—
particularly amendments 28 to 31—is to ensure 
that the interests of the landlord are taken into 
account when a small landholder applies for 
crofting status. For example, in our view it would 
be wholly unacceptable for an owner to have to 
rely on the public notification scheme to become 
aware that part of his property was to be turned 
into a croft. My amendments would ensure that, as 
a basic right, the owner would be notified directly 
of the application. To me, that seems only 
reasonable. 

I turn to amendment 32. Section 10 brings on to 
the political agenda the absolute right to buy back 
farm land. Understandably, landowners fear that 
traditional agricultural tenants will seek the same 
right to buy as their small landholder neighbours. 
As we all know, there are already many issues 
that work against the freeing up of land to enable 
young people to go into farming, and I am worried 
that section 10 will exacerbate an already serious 
situation. 

In the evidence-taking sessions at stage 1, a 
number of crofting interests made it clear that an 
absolute right to buy would be detrimental to the 
establishment of new crofts. Amendment 32 would 
ensure that the crofter’s right to buy croft land 
would not apply to new crofts that were created, 
but the right to buy the house and garden would 
remain. That would mirror what will happen when 
crofts are voluntarily created in any other part of 
Scotland and create a level playing field for all new 
crofts. The provision is necessary to help prevent 
further destabilisation of the let land market. I urge 
members to support amendment 32. 

I move amendment 28. 

Ross Finnie: Ted Brocklebank is concerned 
about notification to landlords. I do not think that 
we are going to agree about that. The structure 
and context of the bill make his proposal 
unnecessary. In cases in which the tenant of a 
smallholding wishes to convert the holding to 
crofting tenure, the landlord will be engaged in the 
process at the outset, when the tenant applies to 
the Scottish Land Court for a certificate. The court 
would not grant such a certificate without first 
seeking evidence from the landlord. An application 
to change the status of the holding cannot be 
made until the certificate has been obtained, so 
the application can be expected to follow the 
granting of the certificate. In my opinion, therefore, 
direct notification to the landlord is not required for 
them to be aware of the application. 

Amendment 30 proposes a further notification 
process, but the Crofters Commission will be 
unable to make a determination until it is satisfied 
that the conditions in the sections to which Mr 
Brocklebank referred—particularly proposed new 

sections 3A(10) and 3A(11) of the Crofters 
(Scotland) Act 1993—have been met. The 
commission can be satisfied only if it has 
consulted the landlord. It will not be able to give 
effect to the determination until the tenant has 
either negotiated with the landlord the amount of 
compensation—if any—that is payable or 
arranged for that sum to be determined by the 
Land Court. I see no need for the additional 
notification that Ted Brocklebank proposes. 

Amendment 31 would require the commission to 
have regard to the landowner’s interests in 
determining whether any land should become croft 
land. Again, we see no need for that. Proposed 
new section 3A(7)(a) of the 1993 act already 
provides that the commission shall have regard to 
comments that are made in response to the public 
notification. That makes it clear that the 
commission must have regard to the landlord’s 
interest.

Amendment 32, however, is different. For 
tenants of smallholdings that have been converted 
into crofts, the amendment seeks to restrict the 
crofter’s right to buy to the right to buy the house 
and garden ground. That is counter to the policy 
intention on small landholdings in section 10, 
which is to give small landholders access to the 
full rights of crofters. 

At stage 2, Rob Gibson lodged an amendment 
that proposed to give the Crofters Commission the 
discretion to allow amalgamated small 
landholdings of 30 hectares or more to be 
designated as crofts. My then deputy, Rhona 
Brankin, argued that that amendment would create 
unnecessary bureaucracy but stated that there 
might be an argument for the intent behind it. We 
said that we would consider the underlying issue. 
We have done that, and our amendment 5 
proposes the removal of the 30-hectare limit. If it 
was retained on a discretionary basis, that would 
make any case that arose more complicated. The 
removal of the limit will ensure that the tenants of 
holdings in designated areas have access to a 
right to buy, either through transition to crofting 
tenure or as tenants of agricultural holdings. 

I invite the Parliament to agree to amendment 5 
and to resist the other amendments in the group. 

Rob Gibson: I am delighted that, following the 
discussion at stage 2, the minister has lodged 
amendment 5. It is the final piece in the jigsaw that 
will allow the small landholders of Arran—and 
Arran Estates in particular—to come into the 
crofting system. They will have the opportunities to 
develop and improve their holdings that are 
already open to the holders of owner-occupied 
properties next door. If they wish to go down that 
route, so be it. Small landholders were missed out 
of the land reform legislation in the previous 
session of Parliament, so I am glad that the 
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anomaly has been rectified at last. This is a great 
day for those people in Arran, who will be able to 
move on. 

On the rearguard action by the Scottish 
Landowners Federation, which is more Lord 
Brockett than Ted Brocklebank, we must ensure 
that people who have faced the disadvantages of 
being small landholders now receive courtesy from 
the Crofters Commission, rather than the non-
courtesy that they experienced from their 
landowners for many years. To accept what Ted 
Brocklebank says on the matter would be a 
travesty. I have great pleasure in supporting 
amendment 5 and opposing the five other 
amendments in the group. 

Mr Brocklebank: Notwithstanding what has 
been said, I believe that equity should be 
exercised. Since 1883, the relationship between 
landholders and crofters has been a complex, 
tortuous and sometimes difficult one. Broadly 
speaking, however, equity has been achieved 
overall, and through my amendments I seek to 
ensure that that equity is retained. I do not accept 
the thrust of the arguments from the minister and 
the SNP, so I will press amendment 28. 

The Deputy Presiding Officer: The question is, 
that amendment 28 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Aitken, Bill (Glasgow) (Con)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Davidson, Mr David (North East Scotland) (Con)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Johnstone, Alex (North East Scotland) (Con)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Petrie, Dave (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con) 

AGAINST

Adam, Brian (Aberdeen North) (SNP)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  

Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fox, Colin (Lothians) (SSP)
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Leckie, Carolyn (Central Scotland) (SSP)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robison, Shona (Dundee East) (SNP)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, Tavish (Shetland) (LD)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Wallace, Mr Jim (Orkney) (LD)  
Welsh, Mr Andrew (Angus) (SNP)  
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Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

The Deputy Presiding Officer: The result of 
the division is: For 15, Against 87, Abstentions 0. 

Amendment 28 disagreed to. 

Amendments 29 to 31 not moved. 

Amendment 5 moved—[Ross Finnie]—and 
agreed to. 

Amendment 32 moved—[Mr Ted Brocklebank]. 

The Deputy Presiding Officer: The question is, 
that amendment 32 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Aitken, Bill (Glasgow) (Con)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Davidson, Mr David (North East Scotland) (Con)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Johnstone, Alex (North East Scotland) (Con)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Petrie, Dave (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con) 

AGAINST

Adam, Brian (Aberdeen North) (SNP)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Finnie, Ross (West of Scotland) (LD)  
Fox, Colin (Lothians) (SSP)
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  

Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Leckie, Carolyn (Central Scotland) (SSP)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robison, Shona (Dundee East) (SNP)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, Tavish (Shetland) (LD)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Wallace, Mr Jim (Orkney) (LD)  
Welsh, Mr Andrew (Angus) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

The Deputy Presiding Officer: The result of 
the division is: For 16, Against 85, Abstentions 0. 

Amendment 32 disagreed to. 

Section 11—The statutory conditions 
The Deputy Presiding Officer: Group 5 is on 

the statutory conditions. Amendment 33, in the 
name of Maureen Macmillan, is the only 
amendment in the group. 

Maureen Macmillan: Amendment 33 seeks to 
ensure that a crofter who neglects his or her croft, 
for example by not draining it or by allowing nettles 
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or whins to grow, will not have that neglect 
legitimised by section 11. To some people, the 
provision on refraining from activity for the purpose 
of conserving natural beauty could be a licence to 
do nothing with a croft, which would lead to its 
becoming degraded. Amendment 33 would add 
the qualification that, to use that provision, the 
crofter would have to be acting, or refraining from 
acting, on the advice of a conservation body. At 
the very least, I seek assurance from the minister 
that the sly or the cynical will not be able to use 
section 11 to circumvent a charge of neglect. 

I move amendment 33. 

Ross Finnie: I am sympathetic to Maureen 
Macmillan’s point in amendment 33, but we must 
consider what would happen in the situation that 
she described. If steps were taken to remove a 
crofter for breach of the statutory conditions under 
section 5 of the Crofters (Scotland) Act 1993, the 
crofter could respond to the challenge by arguing 
that he or she was using the croft to conserve the 
natural beauty of the locality of the croft, or the 
flora and fauna of that locality. That opportunity 
will be afforded to crofters by virtue of an 
amendment to the 1993 act under section 11 of 
the bill. To support that assertion, the crofter would 
need to persuade the Scottish Land Court that the 
purpose of engaging in certain activity—or, as 
Maureen Macmillan said, of refraining from 
activity—on the croft was to conserve the natural 
beauty of the locality, or the flora and fauna. The 
crofter would need to support that assertion with 
evidence, such as a demonstration that he or she 
was participating in a formal conservation 
programme or had agreed conservation measures 
as part of a land management contract, or proof 
that they had taken advice on conservation 
measures on the croft. The same situation will 
apply when a complaint is made to the Crofters 
Commission under proposed new section 5A of 
the 1993 act about breach of statutory conditions. 

Therefore, it will not be possible for the sly or the 
sleekit—I cannot remember the exact phrase that 
Maureen Macmillan used, but it was something 
similar to that—to squeeze through a loophole in 
the provisions in the 1993 act and the bill. I invite 
Maureen Macmillan to seek to withdraw 
amendment 33. If she does not, I invite Parliament 
to resist it. 

Maureen Macmillan: I thank the minister for 
those assurances. It is important to have them on 
the record so that people know exactly what 
section 11 means, and that they cannot get away 
with doing nothing and then pleading that they 
were carrying out nature conservation. I seek 
leave to withdraw amendment 33. 

Amendment 33, by agreement, withdrawn. 

Section 14—Division of croft 

Amendment 6 moved—[Ross Finnie]—and 
agreed to. 

Section 17—Bequest of tenancy of croft 

Amendment 44 moved—[Ross Finnie]—and 
agreed to. 

After section 17 
The Deputy Presiding Officer: Group 6 is on 

consideration payable in respect of the acquisition 
of croft land. Amendment 34, in the name of Ted 
Brocklebank, is the only amendment in the group. 

Mr Brocklebank: Agreement to amendment 34 
would result in an extremely important amendment 
to the Crofters (Scotland) Act 1993, so I urge all 
members to support it, again in the interests of fair 
play and equity. The 1993 act replicates provisions 
in the Crofting Reform (Scotland) Act 1976 that 
introduced a clawback measure in relation to the 
exercise of a crofter’s right to buy croft land. The 
intention was that if a crofter who had exercised 
the right to buy then sold the croft within five 
years, the uplift in value would be shared with the 
landlord. That was equitable, given that the 
intention was that the crofter or his family would be 
able to buy croft land to continue working it as a 
croft and that, in recognition of that, a nominal sum 
was payable to the landlord. 

10:00 
The legislation also entitled the crofter, when 

exercising his right to buy, to have a nominee take 
title rather than himself. The parliamentary 
intention, which is clear from the Hansard reports 
from when the proposals were considered, was 
that the nominee was expected usually to be a 
family member and that no money would pass 
between the crofter and his nominee. Rather, the 
provision was a way of enabling the next 
generation to take over a croft without having to 
pay the clawback. It is therefore regrettable that, 
since that time, the legislation has been abused by 
some who have seen fit to use the nominee 
provision to effect a sub-sale, generally to a 
developer and for an extremely generous profit, 
while avoiding the clawback provisions. Such 
practice is totally contrary to the preservation of 
traditional crofting in the crofting counties and has 
helped to fuel the speculation in croft land, which 
is a great concern today. 

The practice has also created a hugely 
inequitable situation for landowners, as their 
property can be removed involuntarily at hugely 
discounted prices only for them to see it lost to 
developers without proper compensation. 
Amendment 34 would go some way finally to 
resolving that unfair anomaly by closing the 
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loophole by which a nominee other than a family 
member can avoid the clawback procedures. 

I have pleasure in moving amendment 34. 

Rob Gibson: Parliament should know that Ted 
Brocklebank’s proposed amendment to the 
clawback procedure would change the way in 
which the 1976 act was altered by a judgment in a 
court case that is known as the Kinlochewe 
judgment. The altruism of the people who made 
that case and won it allowed an old couple to get a 
house on a croft without having to pay the landlord 
the share that was required under the 1976 act. 
The wording of the act was challenged in court 
and was found to be defective. Fortunately, the 
landlord, who had evicted the old couple from a 
tied house, was not compensated for the house 
that was built for them on the croft of my friends, 
as they had nowhere to go. They would have 
spent the rest of their lives looking for somewhere 
to live in their area unless someone had come up 
with a home. 

The procedure has worked in altruistic ways. 
Crofters told the Environment and Rural 
Development Committee in evidence that they do 
not want the legislation on that matter to be altered 
and that they do not think that it is at the root of 
the commercialisation of crofts. Ted Brocklebank’s 
amendment 34 is an attempt to turn the clock back 
to the bad old days before the Kinlochewe 
judgment, so I urge Parliament to reject it. 

Ross Finnie: The matter is simple: no matter 
how Ted Brocklebank dresses up amendment 34, 
it actually tries to fetter the rights of individual 
crofters to determine and decide their personal 
affairs and instead have someone else dictate to 
them how they should arrange those affairs. As 
Rob Gibson said, amendment 34 would turn the 
clock back a long way, so I invite Parliament to 
resist it. 

Mr Brocklebank: I am sure that it will come as 
no surprise to the minister or to Rob Gibson and 
the SNP that I reject their arguments totally. I 
believe that we are seeing a process that will 
result in inequality in the relationship between 
landholders and crofters. I will press amendment 
34.

The Deputy Presiding Officer (Trish 
Godman): The question is, that amendment 34 be 
agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Aitken, Bill (Glasgow) (Con)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Davidson, Mr David (North East Scotland) (Con)  

Douglas-Hamilton, Lord James (Lothians) (Con)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Johnstone, Alex (North East Scotland) (Con)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Petrie, Dave (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Tosh, Murray (West of Scotland) (Con) 

AGAINST

Adam, Brian (Aberdeen North) (SNP)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fox, Colin (Lothians) (SSP)
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Leckie, Carolyn (Central Scotland) (SSP)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  

234



31523  25 JANUARY 2007  31524 

McFee, Mr Bruce (West of Scotland) (SNP)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, Tavish (Shetland) (LD)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Wallace, Mr Jim (Orkney) (LD)  
Welsh, Mr Andrew (Angus) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

The Deputy Presiding Officer: The result of 
the division is: For 16, Against 87, Abstentions 0.  

Amendment 34 disagreed to. 

Section 20—Transfer of tenancy of croft by 
executor: special provision relating to the 1993 

Act 
Amendment 45 moved—[Ross Finnie]—and 

agreed to. 

Section 24—Reorganisation schemes 
Amendments 46 and 47 moved—[Ross 

Finnie]—and agreed to. 

Section 27—Decrofting 
Amendments 48 and 49 moved—[Ross 

Finnie]—and agreed to. 

Section 30—Use of common grazing 
The Deputy Presiding Officer: Group 7 is on 

the use of common grazing for other purposes. 
Amendment 35, in the name of Ted Brocklebank, 
is grouped with amendments 7 to 11, 36 and 37. 

Mr Brocklebank: I very much welcome 
amendment 7, in the name of the minister, which 
will introduce a right of objection. Amendment 7 
echoes an amendment that I lodged at stage 2. I 
am glad that the minister has seen the logic of 
including such a provision in the bill. However, 
further redrafting is necessary to ensure that the 

bill will in no way damage harmonious relations 
between crofters and landlords, and that it treats 
all parties fairly. 

Amendment 35 seeks to ensure that the views 
of the owner will be properly heard and 
considered. Amendment 37 and the consequential 
amendment 36 go slightly further and will simply 
ensure that an owner is compensated for any work 
that has been carried out on their land between 
the time when a decision was approved and when 
it was subsequently varied or withdrawn. The 
amendments will in no way prevent reasonable 
alternative uses of common grazings, but they will 
be crucial to furthering on-going co-operation 
between landowners and crofters on a fair and 
equitable basis. The undermining of that co-
operation would be detrimental in the extreme. 

I move amendment 35. 

Sarah Boyack: As Ted Brocklebank suggests, 
ministers agreed—in response to amendments 
that were lodged and withdrawn by Ted 
Brocklebank at stage 2—that the Executive would 
look again at the provisions in section 30 and 
lodge amendments to clarify the right to object to 
proposals for new uses of common grazings. 

Amendments 7 to 11, taken together, will create 
a comprehensive right to object—the same right 
that applies to other regulatory decisions that are 
taken by the Crofters Commission. That right is 
available to the landlord, the crofters and the 
members of the crofting community. In our view, 
amendment 35, which is intended to create a right 
to object for the landlord, is superseded by 
amendments 7 to 11. 

Amendment 36 is consequential on amendment 
37. Amendment 37 reflects concerns that a new 
use for grazings might come to an end, requiring 
work to restore them to their previous use, or that 
grazings could be permanently changed and lose 
value as a consequence. 

Amendment 37 is the same as one that was 
withdrawn at stage 2. It is founded on two 
misconceptions. The first is that the alternative use 
would be by one individual. However, that is not 
the case. Proposed new section 50B of the 
Crofters (Scotland) Act 1993 is intended to allow 
for alternative use by all those who hold grazings 
shares, either collectively or individually. The 
second misconception is that new section 50B 
would allow development on grazings and that it 
would be possible to start such development but 
then not finish it, leaving the owner with loss of 
value or remediation costs. 

During our stage 2 debates, Rhona Brankin 
explained why new uses of common grazings 
would be unlikely to involve physical development 
and why, if they did, the fears that underlie Ted 
Brocklebank’s amendments would not materialise. 
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Rhona Brankin explained that the owner’s right to 
resume use of the land would remain. That would 
make it difficult to borrow to finance development 
because, if the owner resumed use of the land, the 
price that would be payable on resumption might 
amount to no more than half the development 
value.

Rhona Brankin also said that, in the event of a 
physical development’s being proposed, planning 
controls should deal with restoration and 
remediation issues. New section 50B(9) of the 
1993 act will allow the Crofters Commission to set 
conditions to require restoration where an 
approved new use ceases. 

In addition, I stress that new section 50B(2) of 
the 1993 act will provide that a new use must not 
be detrimental to the interests of the owner. A use 
that could result in a loss of value or a need for 
remediation at the owner’s expense would clearly 
be detrimental and could not be permitted. 

I invite Parliament to reject amendments 35 to 
37, and to support amendments 7 to 11. 

Mr Brocklebank: I am grateful to the minister 
for her further explanation. I will certainly take 
what she has said into account and I will not seek 
to press amendment 35. 

Amendment 35, by agreement, withdrawn. 

Amendments 7 to 11 moved—[Sarah Boyack]—
and agreed to. 

Amendments 36 and 37 not moved. 

Section 31—New common grazing 

Amendment 50 moved—[Ross Finnie]—and 
agreed to. 

After section 34 

Amendment 40 moved—[John Farquhar Munro]. 

The Deputy Presiding Officer: The question is, 
that amendment 40, in the name of John Farquhar 
Munro, be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Davidson, Mr David (North East Scotland) (Con)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Fabiani, Linda (Central Scotland) (SNP)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  

Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)
Neil, Alex (Central Scotland) (SNP)  
Petrie, Dave (Highlands and Islands) (Con)  
Robison, Shona (Dundee East) (SNP)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)
Swinney, Mr John (North Tayside) (SNP)  
Tosh, Murray (West of Scotland) (Con)  
Welsh, Mr Andrew (Angus) (SNP) 

AGAINST

Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
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May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

The Deputy Presiding Officer: The result of 
the division is: For 44, Against 58, Abstentions 0. 

Amendment 40 disagreed to. 

Section 35—Crofting community right to buy 
The Deputy Presiding Officer: Group 8 is on 

crofting community right to buy. Amendment 12, in 
the name of the minister, is grouped with 
amendments 41, 13 to 16 and 19 to 25. 

Ross Finnie: Amendments 12 to 14, 16, 19 and 
22 to 25 are relatively minor adjustments to the 
substantial package of complicated amendments 
to section 35 that were agreed to at stage 2. They 
are required in order fully to deliver the policy—
namely, that the crofting community body will be 
able to acquire tenants’ interests in leases, but 
only the part of the lease that coincides with the 
croft land and not any portion of the lease that 
extends beyond the croft land. 

The amendments provide for amendment to the 
Land Reform (Scotland) Act 2003 to cover the 
situation in which the crofting community body is 
acquiring a tenancy that has been created partially 
over eligible croft land and partially over other 
land. Only the interest in the eligible croft land can 
be acquired. If there is a sublease, the tenant—
being the landlord under that sublease—who has 
been bought out will remain as landlord in respect 
of the non-eligible land, and the crofting 
community body will become the landlord in 
respect of the eligible land. 

Proposed new section 88A of the 2003 act 
provides for the allocation by a valuer of the rights 
and obligations under the sublease between the 
two landlords. The principal obligation will be the 
rent. The valuer’s determination can be appealed 
to the Scottish Land Court. As part of that 
package, the term “the interest of the tenant” will 
replace references to “the real right of the tenant”, 

which will ensure that all relevant leases and not 
just those that are recorded in the register of 
sasines or registered in the land register of 
Scotland will be subject to the provisions. The 
reference had to be changed in a significant 
number of places in the bill, but in the reprint of the 
bill after stage 2 one reference was inadvertently 
omitted. Amendment 20 is therefore necessary to 
ensure consistent terminology throughout the bill. 

10:15 
Amendment 21 was lodged to avoid possible 

ambiguity, because the words “within 6 weeks of” 
in paragraph 4(6) of schedule 2 could mean six 
weeks before as well as six weeks after the 
consent date. 

Amendment 15 is a technical drafting 
amendment that will ensure that the same 
references are used throughout section 35. 

Amendment 41, in the name of Ted 
Brocklebank, would require a crofting community 
body that was seeking to acquire an interposed 
lease to prove that the lease had been devised 
deliberately to obstruct acquisition by the crofting 
community body. It would be nearly impossible to 
prove the intent behind the interposed lease and 
an attempt to do so would require extensive and 
difficult court action. Amendment 41 would 
undermine the purpose of section 35 and the 
associated amendments that deal with interposed 
leases, and would restrict the scope of crofting 
communities. 

I invite Parliament to support amendments 12 to 
16 and 19 to 25 and to reject amendment 41. 

I move amendment 12. 

Mr Brocklebank: My fellow members of the 
Environment and Rural Development Committee 
might recall that at stage 2 I lodged an 
amendment that would have had an effect similar 
to that of amendment 41. At that time, the minister 
dismissed my concerns—as he has done today—
and claimed that it would be too difficult to prove 
the intent behind an interposed lease. I did not 
press my amendment at stage 2 and, although I 
have considered what the minister said, I am not 
convinced by his logic. 

The fact remains that section 35 could have 
unintended consequences in that the crofting 
community body would be able to apply to acquire 
any leasehold interest, whatever the reason for its 
existence. Such a provision is dangerously broad. 
I remind the minister that many lease 
arrangements exist for perfectly valid reasons. 
Furthermore, in cases in which crofters’ opinions 
were split over a proposed development on the 
land, it is conceivable that crofters who wanted to 
frustrate the development could use the powers to 
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acquire the land and the leasehold interest, 
thereby preventing the development from taking 
place.

I fear that developers will not be prepared to 
make significant investment if a crofting 
community has the discretion to buy out a tenant’s 
interest in a commercial lease of croft land, 
because that would create serious uncertainties. It 
would simply not be worth the risk of investing in a 
development only to be bought out at a later date. 

Amendment 41 would ensure that only leases 
that were created to frustrate land reform would be 
affected. It might not always be easy to confirm 
that the creation of a lease had such a purpose, 
but that is no reason for accepting the hasty 
drafting in section 35. Amendment 41 would 
achieve the desired effect of section 35 but would 
eliminate the dangers that are inherent in the 
section as it is drafted. 

The Deputy Presiding Officer: Do you want to 
add anything, minister? 

Ross Finnie: I have nothing further to add. 
Amendment 12 agreed to. 

Amendment 41 moved—[Mr Ted Brocklebank]. 

The Deputy Presiding Officer: The question is, 
that amendment 41 be agreed to. Are we agreed? 

Members: No.

The Deputy Presiding Officer: There will be a 
division. 
FOR

Aitken, Bill (Glasgow) (Con)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Davidson, Mr David (North East Scotland) (Con)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Petrie, Dave (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Tosh, Murray (West of Scotland) (Con) 

AGAINST

Adam, Brian (Aberdeen North) (SNP)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  

Curran, Frances (West of Scotland) (SSP)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Leckie, Carolyn (Central Scotland) (SSP)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, Tavish (Shetland) (LD)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Wallace, Mr Jim (Orkney) (LD)  
Welsh, Mr Andrew (Angus) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 
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The Deputy Presiding Officer: The result of 
the division is: For 14, Against 86, Abstentions 0. 

Amendment 41 disagreed to. 

Amendments 13 to 16 moved—[Ross Finnie]—
and agreed to. 

Section 37—Appeal to Land Court and 
jurisdiction of that court 

The Deputy Presiding Officer: Group 9 is on 
references to the Scottish Land Court by the 
commission. Amendment 17, in the name of the 
minister, is the only amendment in the group. 

Sarah Boyack: I will be brief, because 
amendment 17 is relatively straightforward. The 
Scottish Land Court has a general power under 
section 53(1) of the Crofters (Scotland) Act 1993 
to determine questions of fact or law that arise 
under that act, on a reference to it by the 
commission or an interested party. Examples of 
such questions are whether a holding is a croft or 
what the boundaries of a croft are. Such questions 
of fact or law might also arise in the context of an 
application to the commission under the 1993 act 
and therefore the Land Court’s general jurisdiction 
must be excluded in that context in order to avoid 
a conflict of jurisdictions. However, the 
commission still requires the ability to refer 
voluntarily to the Land Court preliminary questions 
of fact or law that are related to an application that 
is before the commission. Amendment 17 will 
provide for that and I invite the Parliament to 
support it. 

I move amendment 17. 

Amendment 17 agreed to. 

Section 41—“Crofting community” 
The Deputy Presiding Officer: Group 10 is on 

the definition of “crofting community”. Amendment 
18, in the name of the minister, is the only 
amendment in the group. 

Ross Finnie: The deletion of “and is” in the 
definition of “crofting community” in section 41 is a 
response to concerns about the clarity of the 
definition. Amendment 18 makes it clear that it is 
the two or more crofts that are registered with the 
Crofters Commission and not the township. There 
is no legislative requirement to register townships. 
I invite Parliament to support the amendment. 

I move amendment 18. 

Maureen Macmillan: I thank the minister for 
amendment 18, which will remove ambiguity from 
the definition of “crofting community”. Will he 
confirm that two or more crofts that are in close 
geographical proximity constitute a township, 
given that the application of a more formal 
definition of a crofting community seems to have 
been at the root of the Taynuilt decision? 

Ross Finnie: We seek to make that quite clear 
by deleting the words “and is”. Crofts must register 
with the Crofters Commission, so the definition 
refers to two or more crofts that are registered—
the township is not registered. We believe that the 
deletion will remove an anomaly in the 
interpretation of the definition and that it will 
provide clarity. Amendment 18 is a response to 
concerns that were expressed, in particular by 
Lord McGhie, the chairman of the Scottish Land 
Court, and by the Scottish Crofting Foundation. I 
must try to assure Maureen Macmillan that 
amendment 18 will make the position clear and 
that it will deal with the issues that were raised by 
the foundation, and with Lord McGhie’s advice on 
the definition. 

Amendment 18 agreed to. 

Schedule 2 
MINOR AND CONSEQUENTIAL AMENDMENTS

The Deputy Presiding Officer: Group 11 is on 
the Crofters Commission’s chairman. Amendment 
1, in the name of Rob Gibson, is grouped with 
amendments 38, 38A and 2. I will put the question 
on the amendment to amendment 38 before I put 
the question on amendment 38. 

Rob Gibson: During stage 2, the Environment 
and Rural Development Committee thought that 
the opportunity should have been taken to 
modernise crofting legislation by making the bill 
gender neutral. Indeed, the committee’s chief 
poacher, who has turned deputy gamekeeper, was 
vehement that the language should be altered. I 
want to help that process by suggesting that the 
chair of the Crofters Commission should become 
its convener, to use a good Scots word. That 
would be the effect of amendment 1. 

Turning to the complexity of the bill’s wording on 
page 61, we cannot find the bit to which 
amendment 38 relates without referring back. I 
note that the chief gamekeeper wants to use the 
word “chairing”, whereas “convening” would be 
more consistent. I look forward with interest to the 
response of the gamekeeper or deputy 
gamekeeper on that point.  

I move amendment 1. 

Sarah Boyack: I warmly welcome the intention 
behind Rob Gibson’s amendments. As he noted, I 
have been a strong supporter of clear and gender-
neutral legislation—indeed, I have supported it for 
years. I am delighted to repeat to the Parliament 
the commitment that Ross Finnie gave to the 
Environment and Rural Development Committee: 
at the next opportunity, when we review crofting 
legislation, it will be not just modernised but made 
gender neutral. [Interruption.] SNP members seem 
to be having some fun with that, but I point out that 
Rob Gibson, in moving his amendment 1, 
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exemplifies the difficulties. When lodging a well-
intentioned amendment, it is incredibly difficult to 
avoid unintended consequences elsewhere in the 
bill. That is why a thorough review will be needed.

The two passages that Rob Gibson seeks to 
amend do not refer to the same individual. 
Amendment 1 refers to the title of a particular 
office, whereas amendment 2 refers to the 
function of a person—who may or may not be the 
commission’s chair—at a meeting. Changing the 
expression to “convener” in both places could 
cause confusion. 

Although I am extremely happy to support 
amendment 1, I urge Parliament to resist 
Amendment 2. Amendment 38, in the name of 
Ross Finnie, will have the same effect as 
Amendment 2, but it will not risk causing the same 
confusion that I spoke about earlier—Rob Gibson 
himself appeared to cause some confusion. 
Amendment 38A is unnecessary. 

I appreciate what Rob Gibson is trying to do and 
I support his amendment 1. For the reasons that I 
have given—and in the spirit of harmony and of 
trying to take us forward—I invite Parliament to 
support amendments 1 and 38. I ask Rob to 
consider the comments that I have made and not 
to move amendments 2 and 38A. If he does seek 
Parliament’s support for those amendments, I urge 
members to resist them. 

Maureen Macmillan: I support the intention 
behind Rob Gibson’s amendments. As an ex-
English teacher, when I looked at amendment 38A 
I realised that we could not substitute “convening” 
for “chairing” and retain the same meaning. I will 
therefore not support that amendment. 

Rob Gibson: I am glad to hear that we will have 
a chance to modernise the bill totally “at the next 
opportunity”. As it has been more than 10 years 
since the last crofting legislation, people will 
wonder how soon that might be. It would be a 
good thing if the Crofters Commission’s next chair 
or chairman instead became the convener. I am 
delighted that the minister is prepared to accept 
amendment 1. In the spirit of optimism and co-
operation, I am happy to concede on amendments 
38A and 2. 

The Deputy Presiding Officer: The question is, 
that amendment 1 be agreed to. Are we all 
agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  

Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kane, Rosie (Glasgow) (SSP)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Leckie, Carolyn (Central Scotland) (SSP)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)
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Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Wallace, Mr Jim (Orkney) (LD)  
Welsh, Mr Andrew (Angus) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

AGAINST

Davidson, Mr David (North East Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab) 

10:30 
The Deputy Presiding Officer: The result of 

the division is: For 97, Against 3, Abstentions 0.  

Amendment 1 agreed to. 

Amendment 38 moved—[Ross Finnie]. 

Amendment 38A not moved. 

Amendment 38 agreed to. 

Amendment 2 not moved. 

Amendments 19 to 25 moved—[Ross Finnie]—
and agreed to. 

Crofting Reform etc Bill 
The Deputy Presiding Officer (Trish 

Godman): The next item of business is a debate 
on motion S2M-5335, in the name of Ross Finnie, 
that the Parliament agrees that the Crofting 
Reform etc Bill be passed.  

10:31 
The Minister for Environment and Rural 

Development (Ross Finnie): I will deal with the 
formal part first. For the purposes of rule 9.11 of 
the standing orders, I advise the Parliament that 
Her Majesty, having been informed of the purport 
of the Crofting Reform etc Bill, has consented to 
place her prerogative and interests, so far as they 
are affected by the bill, at the disposal of the 
Parliament for the purposes of the bill.

At the start of this session, the partnership 
committed itself to bringing forward a crofting 
reform bill as a continuation of the established 
commitment to a programme of significant land 
reform measures. In an extensive and complex 
reform agenda, the Land Reform (Scotland) Act 
2003 took priority. The reform of crofting 
legislation was always—including during scrutiny 
of the Land Reform (Scotland) Bill—a key element 
of the whole process, and the Crofting Reform etc 
Bill is the final step of that process. Having said 
that, a further process is now in hand.  

I am extremely proud that the Land Reform 
(Scotland) Act 2003 has had such a profound 
effect on the fortunes, futures and confidence of 
so many crofting communities. Only two weeks 
ago, yet another crofting community announced 
that agreement had been reached to acquire its 
crofting estate—the Galson estate. In a few short 
years, the 2003 act has liberated and inspired 
crofting communities. Renewable energy has been 
a catalyst in some cases, but it is the 2003 act that 
has made it possible for those communities to 
benefit from all forms of renewable energy, and 
that has built the prospect of a sustainable future. 

The Crofting Reform etc Bill was introduced to 
promote even more sustainable crofting 
communities, more local involvement in crofting 
administration, simplified crofting regulation and 
more active crofters by giving crofters greater 
scope to diversify their activities. In some ways, it 
is fortuitous that the Crofting Reform etc Bill has 
followed the Land Reform (Scotland) Act 2003, as 
we have been able to address in the bill the 
threats that are posed to crofting community 
estate buyouts by interposed leases. Those 
leases, which attempt to frustrate crofting 
communities’ attempts to buy development rights, 
have emerged as an issue only since the passage 
of the 2003 act. We will significantly amend that 
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act as a result of stage 2 amendments to the 
Crofting Reform etc Bill. 

Since 2001, the Crofters Commission, in its 
development role, has demonstrated in Jura, Islay, 
Colonsay, Eigg and Ardnamurchan that creating 
new crofts through the reorganisation of croft land 
can play a vital role in developing remote 
communities and bolstering populations. That 
work has reinforced our conviction that the bill’s 
provisions on new crofts can contribute to rural 
development both in the Highlands and Islands 
and in other areas of Scotland, such as Arran. 

The Environment and Rural Development 
Committee published a comprehensive report on 
the bill at stage 1, which identified some issues 
that it thought needed further consideration before 
the bill could go forward, in particular the role and 
constitution of the Crofters Commission. The 
Executive, recognising the strength of feeling on 
issues surrounding the Crofters Commission, 
withdrew the sections of the bill relating to the role 
and constitution of the Crofters Commission and 
gave a commitment to establish a committee of 
inquiry on crofting to consider the commission’s 
role as well as the wider issues around market 
forces and crofting’s role in rural development. 

That committee of inquiry has been established 
under the chairmanship of Professor Mark 
Shucksmith, a well-known and respected 
academic whose work as co-director of the 
Arkleton centre for rural development research at 
the University of Aberdeen will be known to many 
people in the crofting counties. The committee of 
inquiry will commence its business in earnest in 
the next few weeks, and it is expected to report by 
the end of 2007. I look forward to reading its 
conclusions.  

Fergus Ewing (Inverness East, Nairn and 
Lochaber) (SNP): Can the minister clarify a 
matter in the interests of the staff who work for the 
Crofters Commission? Originally, the bill proposed 
that the commission should become a quango, 
which would mean that the staff would lose the 
civil service status that they treasure and do not 
wish to lose. Will the issue of whether the civil 
servants would lose their status be considered by 
the committee of inquiry? 

Ross Finnie: As always, I am reluctant to 
anticipate the conclusions of an independent 
inquiry. Obviously, there will be no change unless 
the matter comes before Parliament. The proposal 
was contained in the bill, and I respect the position 
that Mr Ewing has consistently maintained on it.

If the committee of inquiry came up with a 
radical way in which the Crofters Commission 
should be run, if evidence was led that the vast 
majority of those in the crofting counties were in 
favour of it, and if it would result in a change of 

structure such that the status of the civil servants 
would be changed, we would have to consider it. 
Inevitably, any change in the status of the Crofters 
Commission could involve that prospect. However, 
we are not seeking to give an instruction to bring 
that about. The matter will emerge only from the 
evidence that is taken by that committee, which 
will soon commence its work in earnest and will 
report by the end of 2007. 

Following stage 2, we now have a bill that 
commands a high degree of support. When the bill 
is enacted, it will be possible to register new croft 
tenants at any time of year and not just twice a 
year, at Whitsun and Martinmas. That will allow 
new crofters to get started on bringing neglected 
crofts back into use or allow them to start building 
new croft houses for their families when it suits 
them rather than up to six months after an 
assignation has been approved, as happens under 
current legislation. 

In future, if crofters are in dispute with each 
other over croft boundaries and the Land Court is 
asked to determine the boundaries but finds that 
the evidence is inconclusive, the court will be able 
to take a pragmatic view and declare the boundary 
to be that which it considers appropriate. The 
intractable and endless disputes that we currently 
see between crofters over boundaries should, 
therefore, be avoidable. 

If a crofter should wish to subdivide his or her 
croft to enable the parts to be assigned to sons or 
daughters who wish to establish themselves in 
their community, the landlord will no longer be 
able to prevent that subdivision. 

There are many significant and valuable 
changes in the bill that will improve the operation 
of the law in relation to crofting. Crofting legislation 
will always be complex and what crofters need 
from legislation will continue to change over time. 
Rob Gibson has referred to the length of time in 
terms of modernising the situation. However, as I 
said to the Environment and Rural Development 
Committee, there is a need for some 
consolidation. I am sure that Rob Gibson agrees 
that there is a need for consistency across the 
large number of pieces of legislation if we are to 
bring about the necessary changes. 

I hope that the bill will be good for crofters and 
the crofting counties and that the work of the 
committee of inquiry will further improve that 
position. This important bill represents a major 
step forward. I commend it to Parliament.  

I move, 
That the Parliament agrees that the Crofting Reform etc. 

Bill be passed. 
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10:39 
Rob Gibson (Highlands and Islands) (SNP): 

The Scottish National Party welcomes the final 
stage of the bill. The bill is equitable and achieves 
fairly small administrative changes that benefit 
crofters. Importantly, it makes a clear statement 
that it is possible to create new crofts, which we all 
agree is welcome. 

The process has taken 10 years and, as the 
minister has just indicated, we have come a short 
way down a long road towards a consolidating bill. 
We need to find ways to speed up the process. I 
hope that we will be able to do that. 

It is impossible to consider crofting seriously 
without considering the fabric of life in the crofting 
counties—that has been the SNP’s policy for the 
past 30 years. That is why the crofting inquiry that 
will be undertaken later this year has a huge task 
in agreeing new priorities that have been raised 
during the consideration of the bill but which the 
bill was not designed to deliver.  

Crofters face a gaggle of acronyms when trying 
to get support. However, the rural support 
scheme, the less favoured area support scheme, 
the crofting counties agricultural grants scheme—
the RSS, the LFASS and the CCAGS—and the 
bull hire scheme are rather underfunded and, it is 
feared, begrudged. That is not the European 
Union’s fault. If Scotland had full fiscal powers, it 
could invest in crofting as a nature-friendly 
element in a buoyant, sustainable economy in the 
Highlands and Islands. In the meantime, however, 
if we are to succeed, our ministers with 
responsibility for transport, enterprise, agriculture 
and health must all get in harness. If they do not, 
home production from crofts and public health will 
suffer.  

It is important that we try to stem depopulation. 
The key question that must be asked in relation to 
the bill is whether it will stop further depopulation 
in areas that have great potential. 

Speaking to the Environment and Rural 
Development Committee on behalf of active 
crofters, John MacKintosh, the former president of 
the Scottish Crofters Union, said: 

“I think that the reason why you get dereliction of crofts is 
that there is a complete and utter lack of realistic support 
for crofting and what crofting is about. Until we get that ... 
fewer and fewer people will work those crofts ... There are 
quite a few crofts that make a loss, so the crofter is left with 
one option, which is to start looking at the market and 
thinking of getting out.”—[Official Report, Environment and 
Rural Development Committee, 14 June 2006; c 3349-
3350.]

That view is widely held, and we must be able to 
dispel it. If the bill can help that to happen, so 
much the better.

Crofts are small pieces of land surrounded by 
large amounts of legislation. However, 

bureaucracy must not be allowed to strangle 
initiative. We need to restore the ability, the power, 
the will and the resources to rebuild our economic 
and social life across the crofting areas. Crofting 
needs young, new entrants and must try to use the 
experience that has been built up by small farmers 
organisations in Europe. If that mood is about, I 
am glad that this bill will be passed. The UHI 
Millennium Institute, broadband for all and croft-
run renewable energy investment can all help us 
to turn the corner. Lessons from Norwegian 
communities show that small farms and crofts can 
earn huge electricity revenues to invest in local 
needs. However, that needs to be in the hands of 
the crofters. 

The SNP has consistently supported land and 
seabed reform and crofting community buyouts. 
We want the role of the new crofting landlords to 
be examined carefully, because it is quite different 
from the role of the old private landlords. Ted 
Brocklebank’s amendments touched on that 
matter, and I am glad to say that they were 
unsuccessful. 

We welcome new crofts and forest crofts and 
ways in which small landholders can be welcomed 
into crofting tenure in places such as Arran. Those 
will be achieved, at last, by the bill.  

The reforms have to tackle the lack of affordable 
housing that is  
“the great Highland scandal of modern times”, 

as James Hunter writes in the brochure for the 
exhibition “Fonn ’s Duthcas: Land and Legacy”. 
Crofting can provide land for house building. I am 
sorry that we did not pass John Farquhar Munro’s 
amendments this morning, as they would have 
emphasised the role of common grazings in 
achieving that. 

Crofting underpins Gaelic and Norse cultures, 
whose confidence can play a vital part in reversing 
depopulation to retain and attract working families. 
If we can do that, we can integrate the north into 
the mainstream of Scotland’s social, educational, 
agricultural and industrial life, with the help of 
ferry, rail and road links that are fit for this climate-
change age. If crofting communities are to 
succeed, that has to happen. The bill has a small 
part to play in that. 

The crofting communities have a big role to play 
in a sustainable future for our remarkable land. 
The bill, which has been too long in the making, is 
but an early instalment, but the SNP is, 
nevertheless, happy to support its passage. 

10:45 
Mr Ted Brocklebank (Mid Scotland and Fife) 

(Con): Members will be aware that the 
Conservatives opposed the bill at stage 1. We 
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agreed with the Environment and Rural 
Development Committee’s fairly devastating report 
that the original bill did not address the core 
problems facing crofting, including the role of the 
Crofters Commission and issues surrounding the 
market in crofts.  

Although we welcomed the Executive’s decision 
to disembowel the original bill, we would have 
preferred a totally new bill. We welcome the 
decision to set up an inquiry into the key aspects 
of crofting legislation, and we recognise that 
today’s bill is far from the last word on crofting, 
which it was originally intended to be. What a pity 
that the inquiry was not held prior to the bill’s 
introduction. 

We sought to improve what was left of the bill at 
stage 2. We are pleased that the Executive 
listened to our concerns on a right of objection for 
landlords on the use of common grazings for other 
purposes, and today we were glad to support 
amendment 7, in the name of Ross Finnie, which 
seemed to bear an uncanny resemblance to an 
amendment that I lodged but did not move at 
stage 2. 

A number of concerns remained, which is why I 
lodged amendments for today. There is little point 
in refighting earlier arguments, but I genuinely 
believe that, had our concerns been accepted on 
section 10—we sought to restrict the right to buy 
to only the house and garden of crofts that are 
created from small landholdings—that would have 
gone some way to helping to prevent further 
destabilisation of the let land market. Perhaps 
even more important was my amendment to close 
the loophole that allows nominees other than 
family members to avoid the clawback procedure. 
Had the minister taken on board those legitimate 
points, we would seriously have considered 
supporting what is left of the bill. 

We have fundamental problems with extending 
crofting outwith the seven counties unless the 
absolute right to buy is suspended in those areas. 
If that is not done, the current problems will merely 
be exacerbated. Also, I am concerned that the 
Executive simply has no idea of the financial 
commitment that it might be taking on by 
extending crofting. Indeed, we have that on 
record. In a written answer to a question that I 
submitted, Ross Finnie stated: 

“The Scottish Executive does not hold information on 
which to base any estimate”—[Official Report, Written 
Answers, 30 November 2006; S2W-30089.] 

of how many small landholders outside the crofting 
counties will qualify for crofting status under the 
bill.

Once again, as has become the pattern with the 
bill, when a key question is asked, official 
clarification comes there none. It is simply not 

good enough—and existing crofters do not believe 
that it is good enough—to introduce legislation to 
extend crofting when we have no idea how much it 
will cost or whether funding for existing crofters will 
be affected by the introduction of new crofts. 

Conservatives have nothing to be ashamed of in 
their support for crofting over the years. There was 
some good-natured heckling—I took it to be good 
natured—when I sought to achieve a level playing 
field for landholders and crofters with today’s 
amendments. As Secretary of State for Scotland, 
Michael Forsyth and Ian Lang both introduced 
legislation that has greatly benefited crofters in 
recent times. Indeed, contrary to what my friend 
and that well-known historian the minister’s Lib 
Dem colleague Jamie Stone claimed at the end of 
the stage 1 debate, Conservatives did not vote 
against the Crofters Holdings (Scotland) Act 1886. 
The key division took place on 10 May 1886, and 
the House of Commons divided 219 in favour with 
52 against. The Conservatives, including Balfour, 
Richard Cross, Henry Fowler and other prominent 
landowners, all voted in favour of reform. 

Scottish Conservatives believe that the rump of 
the original bill has been improved since it was 
introduced, but following today’s stage 3 it remains 
essentially flawed, and certainly incomplete. We 
look forward to the crofting inquiry report later this 
year, and we anticipate supporting a 
comprehensively amended and inclusive crofting 
bill that takes on board the concerns of crofters 
and landowners alike. We hope that that bill will be 
introduced early in the new Executive's legislative 
programme. The Crofting Reform etc Bill is not 
that bill and, accordingly, today the Conservatives 
will abstain. 

10:49 
Maureen Macmillan (Highlands and Islands) 

(Lab): It is good to see the Crofting Reform etc Bill 
completing its passage through the Parliament. 

It is important that we have legislation that is fit 
for purpose, and the minister, the former deputy 
minister, the present deputy minister in her former 
role as convener of the Environment and Rural 
Development Committee, the committee itself and 
the Parliament have worked hard to ensure that 
crofting communities will be sustained, neglect will 
be dealt with and new crofts will be created. The 
bill is still a substantial bill that will deliver 
substantial benefits. 

The Labour Party has always argued that 
crofting is not a purely commercial enterprise but 
is about communities; that crofting should in no 
way be driven by market forces to the detriment of 
the crofting communities; that the Crofters 
Commission should do its duty; and that we must 
make crofting affordable and available to new 

244



31543  25 JANUARY 2007  31544 

young entrants, hundreds of whom are waiting for 
their chance to rent a croft. 

It is important that we address the neglect of 
crofts, which the tighter rules in the bill should do. 
It will not prove comfortable for absentees or 
others who do not keep their land in good heart—
“use it or lose it to someone who is prepared to 
work the croft” must now be the key phrase.  

The Scottish Executive Environment and Rural 
Affairs Department has a responsibility, too. 
Crofting support schemes must be adequate to 
deal with the challenges of remoteness, poor land 
and harsh weather conditions, otherwise, as Rob 
Gibson said, land will perforce be neglected 
through lack of resources. SEERAD should be 
proactive in ensuring that those who qualify for 
grants are encouraged to take them up. I am 
particularly concerned to ensure that elderly 
crofters who are not used to filling in new forms 
are not penalised for making genuine mistakes in 
their application forms for grants, which could 
result in them losing money. SEERAD needs to be 
more helpful in that respect. 

I do not exaggerate when I say that these are 
exciting times for the crofting counties and crofting 
communities. We are seeing history being made 
thanks to our land reform legislation, of which the 
bill is part. We see crofting community buyouts, 
the establishment of trusts, the huge potential for 
regenerating communities and the sustainability 
that can come from renewable energy projects, 
which are now supported by the bill’s provisions 
on interposed leases. We see, too, the possibility 
of diversification into woodland crofts, perhaps to 
supply community biomass, or into vegetable 
growing, to supply local schools, hotels and local 
authority canteens, as demand grows for home-
produced food. 

There is still unfinished business. The committee 
of inquiry has been set up to examine the role of 
the Crofters Commission, in particular its structure 
and status and the way in which it uses its 
regulatory powers. That will be painful for the 
commission, but it is necessary. The process will 
be like removing a sticking plaster from a cut to let 
the fresh air heal it or stripping layers of wallpaper 
to repair the wear-and-tear cracks in the plaster in 
preparation for a perfect coat of paint—well, we 
hope so anyway. 

The inquiry also needs to deal with the 
regulation of owner-occupiers, so that owner-
occupier neglect can be dealt with. We must find 
robust ways of preventing croft houses and croft 
land from becoming the developer’s dream or 
holiday hideaway. 

I welcome the appointment of Mark Shucksmith 
as chair of the committee of inquiry. That was a 
brilliant stroke, considering his expertise in rural 

housing and other rural issues. Moves are already 
being made to bring the commission into the 
planning consultation process, which I hope 
should mean no more Taynuilts. 

It remains for me to urge ministers not to let bad 
decisions be made between now and the 
implementation of the inquiry’s findings and, in 
closing, to thank the committee clerks and the 
Scottish Parliament information centre 
researchers, who supported us so well. 

I support the bill. 

10:54 
Nora Radcliffe (Gordon) (LD): Crofting tenure 

has sustained rural communities in the crofting 
counties since the Crofters Holdings (Scotland) 
Act 1886 was passed and the legal concept of a 
croft has developed through several reforms since 
then, but there has been widespread consensus in 
recent years that further reform is needed to 
ensure that crofting tenure continues to sustain 
crofting in the face of modern pressures on the 
system. 

The Scottish Liberal Democrat manifesto in 
2003 made a commitment to implement a crofting 
reform bill while supporting the retention of a 
grants scheme for crofting counties. We accepted 
that action was essential to re-establish a firm 
foundation for crofting that would help to sustain 
and enhance the population of rural Scotland, to 
improve economic viability and to safeguard our 
physical landscape and biodiversity and, as Rob 
Gibson said, our cultural landscape and diversity. 

The bill’s passage has highlighted the difficulties 
of meeting the aspirations of a widely diverse 
crofting community, but the situation has moved 
forward with the crofting community, Parliament 
and the Executive working together. I thank all the 
people who engaged with the Environment and 
Rural Development Committee and the Executive 
on a complex series of issues. 

The Executive responded to concerns about 
aspects of the bill and dropped some provisions. A 
committee of inquiry will tackle issues that include 
the market for crofts and the Crofters 
Commission’s status, role and functioning. A 
substantial bill is left and it contains measures that 
are widely supported and welcomed. The bill will 
allow the creation of new crofts, clarify and extend 
crofters’ rights to use their land, facilitate 
renewable energy development on croft land, 
simplify regulation, give extended rights to appeal 
decisions of the Crofters Commission and 
modernise conditions of tenure. 

The bill provides a mechanism to allow new 
crofts to be created outwith the crofting counties, 
which has been widely welcomed on Arran in 
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particular and which may deliver substantial 
benefits in other parts of Scotland. I wait with 
interest to see how the new ability will be 
developed. Crofting community bodies will be able 
to purchase tenants’ rights in leases over the land 
that they have bought or are buying under part 3 
of the Land Reform (Scotland) Act 2003. 

It has not always been acknowledged that a lot 
of work, thought and consultation was undertaken 
before the bill’s introduction. A lot of work has 
been done during the bill’s passage and the bill 
achieves much, despite the Tories’ carping 
comments. More remains to be done and we have 
established the mechanism to take that forward. 

In the meantime, we can welcome the bill. We 
can welcome what it has achieved and 
consolidated and what it will do to support crofting 
in a modern environment. We look forward to the 
committee of inquiry dotting the i’s and crossing 
the t’s on some issues that have been rightly 
postponed. In the main, the bill is a good piece of 
work that should be welcomed and supported. 

10:57 
Mr Alasdair Morrison (Western Isles) (Lab): A

week last Friday, I attended the celebrations in the 
community of Ness when Galson estate, which 
covers some 54,000 acres and includes some 20 
townships, moved from private hands to 
community ownership. That truly was a great 
day—the culmination of many hours and days of 
hard work by the trustees. 

It was also the culmination of a struggle and 
political agitation that straddled three centuries. 
The first time that the words “land reform” 
appeared in what we call today a manifesto was 
when Keir Hardie penned his list of desired 
legislative and social change for the United 
Kingdom at the end of the 19th century. Through 
the decades since, Highland socialists have kept 
the flag flying for land reform when it was not a 
fashionable cause to embrace. 

If we fast forward to the latter end of the 20th

century, it was with the election of a Labour 
Government in 1997 that an age-old aspiration 
became a legislative reality. In my constituency 
today, some 70 per cent of the Western Isles 
population live on community-owned estates and 
some 40 per cent of the Western Isles landmass is 
in community ownership. It is worth remembering 
that politics ensured that people and communities 
consigned the dead hand of landlordism to history. 

In recent years, I have had the privilege of 
attending the first and subsequent meetings in four 
communities in my constituency at which people 
have gathered to discuss the possibility of buying 
their land. Thankfully, three of those communities’ 
areas are now in community ownership—North 

Harris; South Uist, where the position was 
finalised at the end of last year; and, as the 
minister mentioned in his speech, Galson, where 
the situation was finalised 12 days ago. I hope that 
Pairc in the district of Lochs will join the ever-
expanding family of community-owned estates. 

The intention following the passing of the Land 
Reform (Scotland) Act 2003 was to complement 
land reform legislation with appropriate reform of 
crofting legislation. As we know, crofting is a 
regulated form of tenure. One deficiency of the 
existing regulation system is that the regulator—
the Crofters Commission—has failed to intervene. 
Over the years, it has allowed the marketisation of 
crofts to continue unabated. 

One of the clear and straightforward issues that 
witness after witness presented in community after 
community that the committee visited at stage 1 
was the concern throughout the crofting 
communities that land that should be subject to 
proper regulation was and is being bought and 
sold as if it were freehold. To its credit, the 
Scottish Executive recognised the weaknesses in 
its first draft. That took some time, but at least we 
got there. It is right that the bill was subjected to 
major surgery. 

What we are passing makes eminent sense. 
The minister, Nora Radcliffe and Maureen 
Macmillan have listed the issues that will be 
properly addressed. For example, creating new 
crofts but not giving people who will have tenancy 
of those crofts the right to buy them is laudable, 
particularly in the island of Arran, where we are 
righting an historic wrong. It is also encouraging 
that ministers will—if they have not already done 
so—direct the Crofters Commission and urge it to 
get on with exercising its existing responsibilities 
and rights to regulate the sale of crofts. 

I am delighted to support the bill in the sure and 
certain knowledge that a committee of inquiry is 
being established. As Maureen Macmillan said, 
Professor Mark Shucksmith will chair that 
committee. He comes with an excellent pedigree 
as he was the adviser to the Justice 2 Committee 
when it considered the Land Reform (Scotland) 
Bill. The committee of inquiry will engage with 
those of us who live in the crofting communities 
and crofting counties and will present properly 
constructed proposals to a subsequent 
Parliament.

Rob Gibson—the dear fellow—wittered on and 
claimed to be an expert on matters crofting. It is 
interesting to note that he has yet to attend one 
meeting in the Western Isles at which communities 
have set about putting in place historic changes. It 
is also worth noting that he never fails to issue a 
press release on the day when a community 
celebrates. He does so with great expertise and 
oozes vomitgenic bilge as is his wont. 
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It is worth recording that the Environment and 
Rural Development Committee’s stage 1 report led 
to major changes of emphasis in the Crofting 
Reform etc Bill. That is a credit to the committee’s 
former convener, who will literally have the last 
word on the bill. I am delighted to support the bill. 

The Deputy Presiding Officer: I ask members 
please to ensure that their mobile phones are off. 

11:03 
Eleanor Scott (Highlands and Islands) 

(Green): I add my thanks to everybody who has 
been involved in the bill—the committee clerks, 
people from the Scottish Parliament information 
centre and the people from the crofting community 
who engaged with the committee. During 
consideration of the bill, the cross-party group on 
crofting met frequently and had the bill as a 
permanent agenda item. 

This is an occasion when the stage 3 debate is 
different from the stage 1 debate, because we 
were quite critical of the bill at stage 1. Some 
criticisms were justified—of the bill, of the process 
and perhaps of the people who drafted the bill as 
introduced. The bill provides an example of the 
parliamentary process working. The committee 
considered the bill and produced its stage 1 report, 
which the Executive, to its credit, took on board. I 
give an honourable mention to the former deputy 
minister, Rhona Brankin, who engaged realistically 
and genuinely and sometimes with great courage 
with the crofting interests and with the cross-party 
group on crofting and the committee. She took on 
board what was said and that should be 
acknowledged. 

As has been said, the process resulted in the 
removal of many controversial bits of the bill, such 
as those which related to the Crofters 
Commission, which I will not go into. The 
committee also supported an amendment by 
Alasdair Morrison to remove a reference to market 
value. There was some hyperbole at stage 1 about 
the entrenchment of market value by the bill in its 
original form. As has been said, the market-value 
issues are still there. I hope that the bill, as it is 
about to be passed, will help to dampen them 
down, perhaps by improving the regulation of 
crofts and by increasing the supply of crofts. 

That brings me to the important provisions that 
are still in the bill. The creation of new crofts has 
been mentioned by other members, and I think 
that it is crucial. There are communities in 
Shetland and in other parts of Scotland that are 
keen to grasp the opportunity, so the extension of 
crofting beyond the crofting counties is important. 
The opportunities for forest crofts are also crucial. 
I attended a reception that was held last night by 
the Forestry Commission Scotland. It is clear that 

the Forestry Commission is on board with the idea 
of forest crofts. The Executive has also set up a 
steering group to consider forest crofts. Applying 
the crofting ethos to forestry by using forest land 
as common grazings have been used will create 
opportunities in rural areas. 

Also important is the empowerment of the 
Crofters Commission to be proactive in cases of 
neglect. That will perhaps bring some other crofts 
into the hands of tenants who will work them 
properly. The Scottish Crofting Foundation has 
raised the issue of what the Crofters Commission 
could do under existing legislation. The SCF’s 
concern is that the Crofters Commission has not 
been using the powers that it already has. I hope 
that the spotlight that the bill process has turned 
on the Crofters Commission will stiffen its resolve 
to use the powers that it currently has and those 
that have been augmented by the bill to more 
effect. In the eyes of crofters, those powers have 
been underused, particularly in dealing with 
neglect or absentee owners. 

I believe that crofting has a future and a huge 
contribution to make in such areas as local food 
production, delivering environmental goods in the 
crofting lands and energy production—to name but 
a few. Crofting has a great future, and the 
committee of inquiry will show what it has to offer. 
As has been said, the bill is not the end of the 
process. It is clear, from the setting up of the 
committee of inquiry, that it is not meant to be the 
end. It is one step in the Parliament’s reaffirmation 
of its support for crofting and its desire that crofting 
should be able to work better and offer still more to 
the areas in which it has sustained the 
communities for so long. 

11:07 
John Farquhar Munro (Ross, Skye and 

Inverness West) (LD): This is an historic day and 
a debate in which I am delighted to be involved. 
Even the elements are kind to us today. The sun is 
shining down on us, so somebody is happy. The 
crofting community up in Galson, which Alasdair 
Morrison mentioned, must have switched on the 
renewable energy. I thank all those who were 
involved in bringing the Crofting Reform etc Bill to 
this stage. The bill has had a stormy passage or 
has travelled a rocky road—whichever metaphor 
we choose to use—but it has survived and we 
have a bill that I am sure is going to sustain 
crofting for many years to come. 

The ministers, Ross Finnie and Rhona Brankin, 
had the unenviable task of introducing what was 
always going to be a difficult piece of legislation. 
We did not often agree, but I think that we can 
agree today that we have reached an equitable 
compromise. I also thank the Environment and 
Rural Development Committee, which was ably 
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chaired by Sarah Boyack. She took the committee 
out into the crofting communities on the periphery 
to listen to their views and concerns. I thank all 
those people from the crofting communities who 
gave evidence to the committee on its travels 
around the country. 

The report that was produced by the committee 
clerks—I make special mention of Mark Brough—
is an excellent document, which has resulted in an 
acceptable and appropriate bill being presented 
today. I think that the bill will be welcomed by the 
crofting communities and I hope that it will sustain 
their viability for many years to come. I also thank 
the Scottish Crofting Foundation, especially 
Patrick Krause and Becky Shaw, as well as all 
those who came along to the cross-party group on 
crofting. They all helped us to arrive at where we 
are today. The assistance that the members of the 
cross-party group gave me in chairing the group 
and the evidence that the group received were 
invaluable. 

A major outcome of the introduction of the bill 
has been the establishment of a committee of 
inquiry on crofting that is chaired by Professor 
Mark Shucksmith. The hope is that the inquiry will 
address all the issues that have been of concern 
to the crofting counties over many decades. In my 
view, a positive outcome from the committee of 
inquiry would be that at least 50 per cent of the 
board of the Crofters Commission would be 
democratically elected by the crofting community. 
That would help to ensure that crofting 
communities throughout Scotland had far more 
confidence in the body that is tasked to oversee 
crofting and the legislation that governs it. 

Much of the controversy surrounding the bill was 
brought to a head by the development of housing 
sites in a small crofting township at Taynuilt, near 
Oban. The amendments that I lodged were 
designed to prevent that type of development, 
which was destroying good agricultural land. The 
amendments were designed not to prevent 
development, but to prevent its using so much 
good agricultural land, as had happened at 
Taynuilt. There is an undeniable need for housing 
in the Highlands but, over the past 20 years, far 
too much housing has been developed on what 
was considered good croft arable land. In my view, 
if local authorities or housing associations are to 
provide housing, it should be built, as far as 
possible, on the less desirable common grazings 
land. Also, if crofters are to be expected to provide 
land for housing, private landowners with huge 
estates—of which there are plenty in the 
Highlands—should also be expected to release 
some of their vast acreage for new affordable 
housing. 

The bill was fairly contentious in its early stages 
and had a rocky passage. However, it has 

survived and will make a worthwhile contribution to 
a successful crofting sector in the years to come. I 
commend the bill to the Parliament. 

11:13 
Mr Jamie McGrigor (Highlands and Islands) 

(Con): It is sad that John Farquhar Munro’s 
sensible amendments to do with building on the 
common grazings and not on the arable parts of 
crofts were knocked back. They were good 
amendments and it is a shame that they were not 
agreed to. A great many of the people from the 
17,785 crofts in the crofting counties will see the 
bill as a missed opportunity because it has not 
enabled a true improvement of the whole crofting 
set-up. That is because no proper review was 
undertaken beforehand into the value of crofting to 
the Scottish economy and to the communities 
where it takes place. 

The well-known former Labour minister and 
Highland journalist, Brian Wilson, entreated the 
Executive to
“go listen to the crofters”.  

He stated in the West Highland Free Press that 
the Napier commission had done so in the 1880s 
but that the present Government had not done so 
and was not doing so, despite the fact that the 
Scottish Crofting Foundation and the Scottish 
Crofting Association, which preceded it, 
continually asked for that type of investigation. The 
Scottish Crofting Foundation told the committee: 

“We have consistently asked for the social and economic 
benefits that crofting has delivered to be measured—to be 
quantified and qualified from 1886 to the present day.”—
[Official Report, Environment and Rural Development 
Committee, 19 April 2006; c 3041.] 

That work was never undertaken. 

Instead, the bill that was written for the 
Executive expressed, frankly, an outsider’s 
agenda rather than one that came from the heart 
of crofting. The first time that the crofters were 
listened to was when the committee took to the 
road to the isles. At that point, it was a question of 
waking up and smelling the heather. By that time, 
however, it was a bit late. The bill had been 
written. The cart had been put before the horse. 
Next time—if the crofters get another go at crofting 
reform—I hope that whoever is in government gets 
things the right way round. 

In the meantime, I impress upon the minister the 
importance of ensuring that the many crofting 
issues that are not dealt with in the bill and that 
require urgent resolution are not put on the back 
burner. For example, the bull hire scheme is 
important to the quality of crofting livestock but, 
despite a promise of action by the then Deputy 
Minister for Environment and Rural Development 
during a members’ business debate that I secured 
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two years ago, no effective new scheme has been 
put into place. On top of that, crofters have had to 
deal with crippling new transport regulations 
without any replacement so far for support 
schemes such as the crofting counties 
development scheme. Like other agricultural 
schemes such as the countryside premium 
scheme and the rural stewardship scheme, the 
CCDS is currently in limbo while we await advice 
on the future for farming in the Highlands and 
Islands. Ross Finnie often mentions, very wisely, 
the need to add value to crofting products to bring 
value back up the food chain, but what incentives 
does the Executive provide for local abattoirs and 
local marketing groups? 

Will the SCF be funded to help it to take a 
leading role in the future crofting inquiry? After all, 
the SCF represents the crofting industry’s most 
important element, which is the crofters 
themselves. During the inquiry, the SCF must 
have the wherewithal and strength to put forward a 
good case on what is needed in crofting. How will 
that happen? The inquiry must not simply 
degenerate into an argument between the Crofting 
Foundation and the Crofters Commission. The 
minister must instruct the commission to address 
now, under existing legislation, the neglect of 
crofts that has taken place. 

I reiterate that the bill as introduced did not 
address the problems facing crofters. Although 
what remains contains little with which we 
disagree, it would have been better to have 
scrapped the bill to allow a new bill to be 
introduced after the inquiry. 

If we want the crofting system to continue to play 
a part—as it has done since the Crofters Holdings 
(Scotland) Act 1886, which was, incidentally, 
strongly supported by the Tories—in the social 
and economic fabric of remote communities by 
linking urban activity in crofting areas to rural and 
agricultural activity, if we want to ensure that 
important agricultural skills and knowledge are 
kept alive and if we want locals to continue to have 
the opportunity to produce local food, we will 
continue to need crofting and we will have to treat 
crofting land as a special asset. We need to pay 
attention to how crofting can best be used to 
support the Highlands and Islands economy in the 
present day. Basically, crofting is the use of a 
basic agricultural system in a manner that helps 
social and economic development in communities. 
It has worked in the past and it can still work in the 
future. 

11:18 
Fergus Ewing (Inverness East, Nairn and 

Lochaber) (SNP): I, too, thank the Scottish 
Crofting Foundation for its help and support 
throughout the bill and pay tribute to the cross-

party group on crofting. Of all the cross-party 
groups in the Parliament, few can have played as 
significant a role as the one that is chaired by John 
Farquhar Munro. 

I also thank the staff of the Crofters 
Commission. Due to their position, they were not 
able to speak out, yet they are the people who 
deal with crofting issues every day and they 
possess among them great expertise. They no 
doubt experienced tensions at some points, but 
rather than dwell on those I want to look forward. I 
express gratitude to the former Deputy Minister for 
Environment and Rural Development, Rhona 
Brankin, for taking the decision that Crofters 
Commission staff will retain their civil service 
status. That is to be welcomed. 

As the minister said, the terms of reference of 
the committee of inquiry will include looking at the 
role and function of the Crofters Commission. We 
accept that. I hope that, as part of its work, 
Professor Shucksmith’s committee will consult in 
detail the individual Crofters Commission 
members of staff, who basically keep crofting on 
the road. I hope that the committee will go out of 
its way to do that so that it can put right the 
wrongs of the past, when failure of consultation led 
to the tensions to which I alluded. 

The major power in the bill is the capacity to 
create new crofts. When I attend the opening of 
Forest Enterprise’s new offices in Inverness on 
Monday, I will discuss with its staff the huge 
potential that that power has. I know that forestry 
staff are up for it. They want to be able to use the 
new powers, alongside their existing powers, to 
create new housing in the Highlands. If any 
landowner has the capacity to do that, it is the 
Forestry Commission. 

However, one problem that must be overcome is 
that the existing schemes by which the Forestry 
Commission is encouraged to create new housing 
are, in my view, incredibly complex and 
unnecessarily bureaucratic. Another problem that 
is perhaps more pertinent than the rules of the 
schemes—those could be changed—is, to speak 
directly, the difficulty of nimbyism, which is always 
with us wherever we try to create new housing. If 
the Forestry Commission could designate parts of 
its forests for housing, that would go a substantial 
way to overcoming nimbyism, which is—let us 
face it—a facet of human nature. According to the 
old story, the difference between the 
conservationist and the developer is simply that 
the developer wants to build a house in the woods 
whereas the conservationist already has one. I 
hope that the Forestry Commission will be able to 
create many more such conservationists. 

I pay particular tribute to the former Deputy 
Minister for Environment and Rural Development, 
Rhona Brankin, for the way in which she took 
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some difficult decisions. Crofting has many 
friends. The fact that substantial changes were 
made to the bill as introduced is proof positive of 
the influence and power of those friends, who are 
to be found across the political spectrum. For her 
decision to make fundamental changes to the bill, 
she should be commended. Rather than crow over 
what might be said to be a climbdown or U-turn, 
we should congratulate her. I can assure Rhona 
Brankin that she has many friends on this side of 
the chamber. 

Personally, I hope that the committee of inquiry 
will look carefully at the situation in Strathspey. 
The concerns of the Strathspey farmers, who were 
led ably by Hamish Jack, were not fully considered 
by the committee. I recognise that the committee 
did a good job in giving careful consideration to 
the problems in Arran, but I think that the problems 
in Strathspey have not yet been fully addressed. 

I agree with Jamie McGrigor, Maureen 
Macmillan and others that SEERAD must take a 
more proactive approach to enabling crofters to 
access the loans scheme. Like Mr McGrigor, I 
think that the bull hire scheme is perhaps the most 
complex scheme with the least money available to 
it that God has ever invented in the public service. 
The scheme must be sorted out. I suspect that 
ministers want to do that, so I hope that positive 
progress will be made. 

A fundamental problem that the Parliament is 
still to address—although I do not believe in any of 
the conspiracy theories about venal or malign 
forces at work subverting decisions—is the 
treatment of inadvertent errors that farmers and 
crofters make in filling out their forms. Genuine 
mistakes in integrated administration and control 
system forms are still being penalised. The 
tribunal that Mr Finnie set up was somehow 
supposed to address that. At the time, I argued 
that setting up a tribunal would not of itself alter 
the rules that had to be enforced. I understand 
that, in a recent case, two members of the three-
member panel found that a crofter should not have 
been penalised for a mistake, but the minister 
overruled the majority decision and supported the 
SEERAD member on the panel. I am perplexed as 
to why that should have happened— 

Ross Finnie: Will the member give way? 

Fergus Ewing: I will in just a minute. 

I am genuinely perplexed about that and I am 
profoundly concerned about the implications of the 
decision. 

Ross Finnie: I can understand the member’s 
concern. I think that that was the only occasion on 
which I personally had to make the decision. It 
might help the member to know that my 
preference was to look at the matter of law as 
there was a possibility that the committee had in 

fact misdirected itself. My intention was to refer the 
matter back to the committee. I regret that the 
independent members of the committee, who had 
been part of the process and whose period of 
service had ended—not all members serve for 
equal periods of time—declined to reconvene. 
That placed me in a much more difficult position. 

Fergus Ewing: I am grateful to the minister for 
that clarification, but I am still unclear about why 
he felt bound to take the decision that he did. 
Perhaps he and I can pursue the issue at a 
meeting. 

I welcome the fact that the terms of reference of 
the committee of inquiry are extremely wide 
ranging. It is clear from those terms of reference 
that the committee can consider all the problems 
that members from various parts of Scotland, 
especially the Highlands, have brought to the 
debate. 

Mr Jamie Stone (Caithness, Sutherland and 
Easter Ross) (LD): Fergus Ewing and Jamie 
McGrigor have set out a worthy list of priorities for 
the committee of inquiry. However, although we 
can hope that there may be no more Taynuilts, the 
same thing is happening in many other places, as 
we speak, and raw market forces are prevailing. 
Surely that is the key issue for the committee of 
inquiry. 

Fergus Ewing: No one disagrees that that is a 
major issue for the committee. I am sure that it will 
examine the matter thoroughly, as Jamie Stone 
has advocated. 

I would prefer to see an elected board. At a 
meeting that the Scottish Crofting Foundation 
arranged at Lochaber in my constituency, the only 
topic on which there appeared to be clear 
agreement was that there should be an elected 
Crofters Commission. I do not think that the 
objections to that proposal are insuperable; they 
are largely legalistic and technical—the sort of 
objections that the civil service might come up with 
on a quiet day. I hope that in future we can have 
an elected Crofters Commission and that 
Professor Shucksmith will heed the cross-party 
pleas for one that have been made in the debate. 

11:27 
The Deputy Minister for Environment and 

Rural Development (Sarah Boyack): Sometimes
life takes unexpected twists and turns. Who would 
have thought that, after convening the 
Parliament’s Environment and Rural Development 
Committee, which gave the Crofting Reform etc 
Bill such a grilling at stage 1, I would be standing 
before the Parliament today closing the debate on 
the motion that the bill be passed? However, the 
committee did its work extremely thoroughly and 
engaged extensively with crofting communities. 
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The bill now contains important provisions that will 
make a real difference to the lives and fortunes of 
crofters and crofting communities for many years 
to come. 

I record my thanks to committee members, for 
their hard work; to the clerks, for the able support 
that they provided to members; to Executive 
officials; and to all those who contributed their 
views to the process, which was extensive. A large 
amount of evidence was put before the committee. 
Our consideration of the bill was a very good 
example of the Parliament’s work, with the 
committee and ministers listening to, and reflecting 
and acting on, the representations that were 
made. 

The bill is not the last word in crofting legislation. 
Mr McGrigor rose— 

Sarah Boyack: Would Jamie McGrigor like to 
agree with me? 

Mr McGrigor: No. I suggest to the minister that 
it might have been more appropriate for the 
Executive to listen before the bill was written. 

Sarah Boyack: There was a fair amount of 
consultation before the bill was introduced. If 
Jamie McGrigor reads the committee’s 
conclusions, he will find a deep analysis of the 
issue. 

The bill is a good example of working together, 
but it is by no means the end of our work on 
crofting. It is part of a long-term commitment by 
the Executive to the future of crofting, crofting 
communities and some of the most fragile island 
and rural parts of Scotland. Alasdair Morrison was 
right to note that, by passing the bill, we will allow 
many valuable provisions to be implemented and 
provide a platform on which to build further action, 
once the committee of inquiry on crofting has 
reached its conclusions. 

In today’s debate, we have heard broadly 
positive views expressed about the important 
provisions in the bill—for example, those that 
tackle interposed leases, simplify the regulation of 
crofting and tackle the underlying bureaucracy. 
We heard from Eleanor Scott that for the first time 
the Crofters Commission will have the scope to 
challenge the neglect of croft land. We heard from 
Rob Gibson, Fergus Ewing, Maureen Macmillan 
and Nora Radcliffe about the importance of 
establishing new crofts and extending crofting 
tenure to Arran and other parts of Scotland. The 
Minister for Communities, Rhona Brankin, is now 
considering how the Crofters Commission can 
best contribute to the modernised planning 
system. I note that she has remained in the 
chamber for the entirety of the debate, which 
demonstrates her continuing interest in the topic. 

The bill will deliver big headline changes but, as 
Ross Finnie illustrated, it also includes many 

detailed provisions that will have a positive impact 
on day-to-day matters for crofters. I will give 
members some examples. Earlier this morning, we 
debated an amendment from Maureen Macmillan, 
which stipulates that the Crofters Commission 
should discharge its functions with regard to local 
circumstances. The insertion in the bill at stage 2 
of the word “specific” will allow ministers to be very 
clear and precise about what they expect the 
commission to achieve and prioritise, and to set 
out how they expect the commission to conduct its 
business. Much of the rest of the bill and existing 
crofting legislation is about how the commission 
should handle local circumstances. By adding the 
ability to give specific ministerial direction, we 
have provided sufficient scope to ensure that local 
circumstances are considered. That may have 
seemed a modest amendment at stage 2, but it 
will be important. 

There are other detailed changes that we have 
not had time to debate today. The existing 
protections in crofting legislation for the spouses 
and partners of crofters who die without a will, 
which ensure that they have rights over their croft 
house, have been extended to give them rights 
over the croft as well. That simple provision should 
avoid distress and disputes in crofting households 
at what are, inevitably, difficult times for people. 

The tighter definition of what constitutes family 
members will prevent croft collectors from 
gathering up their so-called cousins’ crofts. It will 
be much more difficult to avoid the formal 
assignation process and to claim that the croft has 
been assigned within the family. As a result, young 
people and others who would like to gain access 
to a croft should stand a better chance of getting 
one. 

One of the more important features of the bill is 
that, in the future, the register of crofts that is 
maintained by the Crofters Commission will be a 
public record that is accessible to anyone. It will be 
a more comprehensive record and, significantly, if 
a croft has been registered or recognised as a 
croft for more than 20 years the matter of whether 
it is a genuine croft will no longer be open to 
dispute. In future, it will be possible for land that is 
apportioned out of common grazings for use by an 
individual to be returned to common use. 
Neglected and unwanted apportionments will now 
be capable of being returned to common use. 

Grazings committees, which are important to the 
effective management of common grazings, will in 
future be able to challenge a shareholder who 
breaches grazings regulations and may ask the 
commission to suspend that shareholder’s rights. 
It will no longer be viable for a single shareholder 
to ignore the wishes and intentions of the majority 
of shareholders. The Scottish Land Court and the 
Crofters Commission will have a definition of a 
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crofting community on which to base their 
judgments. The importance of that was only too 
evident in the now famous Taynuilt case. 

In mentioning the details and explaining their 
importance, I do not underestimate the 
significance of some of the more complex and 
involved provisions. I agree with John Farquhar 
Munro that our passing the bill today will be 
historic for our crofting communities. It will be 
recognition of the fact that we needed to 
modernise crofting legislation in the 21st century 
and that there is more to come from the Executive 
and the Parliament. 

The provisions in relation to schemes for 
development have the potential to facilitate large-
scale developments on croft land that might 
otherwise be frustrated. I refer to developments 
such as renewable energy projects, which—if they 
secure planning approval—could benefit crofters 
and crofting communities enormously. Some 
developments have the potential to create 
something akin to the Shetland oil fund, which was 
negotiated in the 1970s and has sustained 
massive economic and infrastructure development 
and social progress in those islands for decades. 

This is an important bill. I know, because I heard 
all the evidence. I commend the motion to 
Parliament.

The Deputy Presiding Officer (Murray Tosh): 
That concludes this item of business. For the 
benefit of members of the public in the gallery, I 
note that business has finished about five minutes 
early.

11:34 
Meeting suspended until 11:40. 
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Decision Time 

17:00 
The Presiding Officer (Mr George Reid): 

There are four questions to be put as a result of 
today’s business. The first question is, that motion 
S2M-5335, in the name of Ross Finnie, that the 
Parliament agrees that the Crofting Reform etc Bill 
be passed, be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
MacDonald, Margo (Lothians) (Ind)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  

May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, Tavish (Shetland) (LD)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)
Sturgeon, Nicola (Glasgow) (SNP)  
Wallace, Mr Jim (Orkney) (LD)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

AGAINST

Curran, Frances (West of Scotland) (SSP)  
Fox, Colin (Lothians) (SSP)
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Monteith, Mr Brian (Mid Scotland and Fife) (Ind) 

ABSTENTIONS

Aitken, Bill (Glasgow) (Con)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Davidson, Mr David (North East Scotland) (Con)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Johnstone, Alex (North East Scotland) (Con)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Petrie, Dave (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Sheridan, Tommy (Glasgow) (Sol)  
Tosh, Murray (West of Scotland) (Con)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind) 

The Presiding Officer: The result of the division 
is: For 91, Against 5, Abstentions 20. 
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Motion agreed to. 
That the Parliament agrees that the Crofting Reform etc. 

Bill be passed. 

Maureen Macmillan (Highlands and Islands) 
(Lab): On a point of order, Presiding Officer. My 
console would not work and I was not able to get 
to one that worked on time. I am extremely 
concerned that I have not been able to vote in 
favour of the Crofting Reform etc Bill. 

The Presiding Officer: The fact that you have 
made that point of order, which will be recorded in 
the Official Report, means that the whole 
Parliament will recognise your support for the bill. 

 

Parliament will recognise your support for the bill. 

The next question is, that motions S2M-5431 to 
S2M-5434 inclusive, in the name of Brian Adam, 
on the Standards and Public Appointments 
Committee’s fifth, sixth, seventh and eighth reports 
in 2006, on determinations required under the 
Interests of Members of the Scottish Parliament 
Act 2006, be agreed to. 

Motions agreed to. 
That the Parliament notes the Standards and Public 

Appointments Committee’s 5th Report, 2006 (Session 2), 
Determinations required under the Interests of Members of 
the Scottish Parliament Act 2006 - Determination required 
under Section 4 (SP Paper 706), and agrees that the 

determination set out in Annexe A to the report be made 
with effect from 4 April 2007. 

That the Parliament notes the Standards and Public 
Appo intments Committee ’s 8th Report, 2006 (Session 2), 
Determin ations required under the Interests of Members of 
the Scottish  Parliament Act 2006 - Determination required 
under the sch edule, paragraph 8 (SP Paper 709), and 
agrees that the determination set out in Annexe A to the 
report be made with effect from 4 April 2007. 

The Presiding Officer: The next question is, 
that motion S2M-5441, in the name of Tom 
McCabe, that the Parliament agrees to the general 
principles of the Budget (Scotland) (No 4) Bill, be 
agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
FOR 
Adam, Brian (Aberdeen North) (SNP)  
Alexander, Ms Wendy (Paisley North) (Lab)  

Eadie, Helen (Dunfermline East) (Lab)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  

Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
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Part 1—The Crofters Commission

SP Bill 57B Session 2 (2007)

Amendments to the Bill since the previous version are indicated by sidelining in the right 
margin. Wherever possible, provisions that were in the Bill as introduced retain the original 

numbering.

Crofting Reform etc. Bill
[AS PASSED]

An Act of the Scottish Parliament to make further provision as regards crofting and as regards the 
Scottish Land Court; and for connected purposes.

PART 1

THE CROFTERS COMMISSION

2 Discharge of functions5

In section 1 of the 1993 Act (constitution and general functions of Crofters 
Commission), for subsection (3) there is substituted—

“(3) The Commission shall discharge their functions in accordance with such 
directions of a general or specific character as may from time to time be given 
to them in writing by the Scottish Ministers.”10

3 Equal opportunities

After section 59 of the 1993 Act, there is inserted—

“59A Equal opportunities

(1) The Commission shall discharge their functions in a manner which encourages 
equal opportunities and, in particular, the observance of the equal opportunities 15

requirements.

(2) In subsection (1) above, “equal opportunities” and “equal opportunity 
requirements” have the same meanings as in Section L2 of Part II of Schedule 
5 to the Scotland Act 1998 (c.46).”.

5 Obtaining Commission approval or consent20

After section 58 of the 1993 Act, there is inserted––

“58A Obtaining Commission approval or consent

(1) Any requirement, under or by virtue of this Act, to obtain the approval or 
consent of the Commission, shall (subject to any express provision made by 
this Act in respect of any category of case) be complied with as follows.25
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(2) The application for approval or consent must––

(a) be in such form; and

(b) be accompanied by such documents and fee,

as the Commission shall specify; and the Commission may make different 
provision for different categories of case.5

(3) The person making the application shall—

(a) forthwith give public notification of it; and

(b) if he is not the landlord (or, where the land to which the application 
relates is, or is part of, a common grazing, not the owner) give written 
notification of it to the landlord (or to the owner).10

(4) Within 28 days after public notification of an application made in compliance 
with subsection (2) above—

(a) the landlord (or where the land to which the application relates is, or is 
part of, a common grazing, the owner);

(b) any member of the crofting community in the locality of that land 15

(including, where that land is, or is part of, a common grazing, the 
grazings committee or any crofter who shares in the grazing); or

(c) any other person if he is identified for the purposes of this subsection by 
the provision which imposes the requirement mentioned in subsection 
(1) above,20

may submit to the Commission an objection as regards the application, being 
an objection of the description given in subsection (15) below.

(5) The 28 days mentioned in subsection (4) above include the day on which the 
notification in question is given.

(6) When those 28 days have elapsed the Commission—25

(a) must, in a case where they have received such objections by virtue of 
subsection (4) above and do not consider them to be frivolous, vexatious 
or unreasonable, intervene as respects the application;

(b) may, in any other case, decide to do so if it appears to them that any of—

(i) the general conditions; or30

(ii) any conditions (if any) special to applications of the category in 
question,

applies as respects the application.

(7) If, as regards an objection duly submitted under subsection (4) above, the 
Commission decide not to have regard to it or that it does not provide them 35

with grounds for intervention as respects the application they shall notify––

(a) the applicant, the landlord (or owner) and, as the case may be, the 
grazings committee of the terms of the objection and of the reason for 
that decision; and

(b) the objector, of that reason.40
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(8) If, other than by reason of any such objection, the Commission decide to 
intervene as respects the application, they shall notify the applicant, the 
landlord (or owner) and, as the case may be, the grazings committee of their 
decision to intervene, stating their reasons for intervention.

(9) The general conditions are––5

(a) that, were the proposal to be implemented, there is reason to suppose that 
any or all of the following would be affected adversely––

(i) the interests of the estate which comprises the land;

(ii) the interests of the crofting community mentioned in subsection 
(4)(b) above;10

(iii) the interests of the public at large;

(iv) the sustainable development of the crofting community so 
mentioned; and

(b) that such information as is contained in the application and its 
accompanying documents is insufficient for them to come to a decision 15

as respects the proposal.

(10) If the Commission––

(a) do not intervene, they shall enter the proposal or the matter consented to
(and if and in so far as they think fit any information obtained by them 
by virtue of subsection (2) above and pertaining to that proposal or 20

matter) in the Register of Crofts and notify—

(i) the applicant;

(ii) the landlord (or owner);

(iii) any person who objected under subsection (4) above; and

(iv) as the case may be, the grazings committee,25

that the proposal is approved and may be implemented or as the case 
may be that the matter is consented to and may be proceeded with 
accordingly;

(b) intervene, they shall, within 21 days after the 28 days mentioned in 
subsection (4) above have elapsed––30

(i) notify the persons mentioned in sub-paragraphs (i) to (iv) of 
paragraph (a) above of their decision to intervene, stating their 
reasons for intervention; 

(ii) inform those persons (provided in the case of a person who 
objected under subsection (4) above that the objection was not 35

considered by the Commission to be frivolous, vexatious or 
unreasonable) that they may, after the Commission make a 
determination under subsection (11) below, have the right to 
appeal to the Land Court as respects that determination.
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(11) Subject to any other provision of this Act as to procedure, the Commission 
may determine by such procedure and arrangements (including arrangements 
as to delegation and the powers and duties of persons delegated) as they 
consider appropriate whether or not to grant the approval or consent applied 
for; and references in this section to their intervening are to their proceeding to 5

such a determination.

(12) Where the Commission grant the approval or consent applied for they shall 
enter the proposal or the matter consented to (and if and in so far as they think 
fit any information obtained by them by virtue of subsection (2) above and 
pertaining to that proposal or matter) in the Register of Crofts and give such 10

notification as is mentioned in subsection (10)(a) above.

(12A)The Scottish Ministers may issue guidance to the Commission for the purposes 
of subsection (9)(a)(iv) above; and the Commission must have regard to any 
guidance so issued.

(13) The Scottish Ministers may by order made by statutory instrument amend––15

(a) subsection (9) above;

(b) any provision of this Act in which are set out conditions mentioned in 
subsection (6)(b)(ii) above,

so as to add to, vary or revoke the general conditions or as the case may be the 
conditions so mentioned.20

(14) A statutory instrument containing an order under subsection (13) above shall 
not be made unless a draft of the instrument has been––

(a) laid before; and

(b) approved by resolution of,

the Scottish Parliament.25

(15) The description is that the objection is made in writing or in another form 
which, by reason of its having some permanency, is capable of being used for 
subsequent reference (as, for example, a recording made on audio or video 
tape).

(16) For the purposes of subsection (15) above (and without prejudice to the 30

generality of that subsection), an objection is to be treated as made in writing 
where it is—

(a) transmitted by electronic means;

(b) received in legible form; and

(c) capable of being used for subsequent reference.”.35

6 Obtaining of information by Commission

In section 40 of the 1993 Act (obtaining of information by the Commission)—

(a) in subsection (1)—

(i) for the words “The Commission may by notice” there is substituted 
“Without prejudice to any other provision of this Act whereby information 40

may or shall be obtained by them, the Commission may by notice under 
this section”; and
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(ii) after the words “any holding” insert “, or on the executor of the person who 
most recently was the owner or occupier of any holding,”;

(b) in subsection (2), for the words “owner or occupier” there is substituted “owner, 
occupier or executor”; and

(c) after subsection (2) there is added—5

“(3) Where the Commission impose a requirement under subsection (1) above, to 
provide information on any person making an application under this Act (the 
requirement being for the purposes of the application), the Commission may if 
they think fit decline to do anything in relation to the application until they are 
satisfied either that the requirement has been complied with or that it is not 10

practicable to comply with the requirement.

(4) If the Commission are satisfied that it is not practicable to comply with the 
requirement (the “original requirement”) they may modify it; and subsection 
(3) above shall apply in relation to the modified requirement as that subsection 
applies to the original requirement.15

(5) This section applies in relation to a common grazing as it applies in relation to 
a holding except that for the purposes of that application references in the 
section to an occupier of a holding are to be construed as references to a crofter 
who shares in the common grazing.”.

7 Maintenance of and provision of information from the Register of Crofts20

In section 41 of the 1993 Act (Register of Crofts)—

(a) in subsection (2)—

(i) for paragraph (c) there is substituted—

“(ca) the landlord’s address and, where the tenant’s address is different from 
the address of the croft, the tenant’s address;25

(cb) where the landlord’s estate is managed on his behalf by another person, a
statement that it is so managed and the name and address of that other 
person;

(cc) where the tenant of a croft holds a right in a common grazing—

(i) the location and boundaries of the grazing;30

(ii) the owner of the grazing and his address;

(iii) any use of the grazing as woodlands by virtue of section 50, or of 
woodlands as part of the grazing by virtue of section 50A, of this 
Act; and

(iv) any other use of the grazing, except use for grazing purposes, use 35

as woodlands or use regulated by a scheme drawn up by the 
Commission under section 52(9) of this Act;

(cd) any—

(i) determination by the Commission under section 3A(6)(a) of this 
Act or by the Land Court on any question coming before it 40

(whether or not on appeal) under this Act;

(ii) order under section 22(1) of this Act;
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(iii) direction under section 24(3) or 25(4) of this Act;

(iv) reorganisation scheme prepared under section 38(8)(a) of this Act;

(v) apportionment under section 52(3) or (4) of this Act; and

(vi) order under section 53B(2) of this Act;

(ce) any other order, determination, consent, authorisation or other 5

proceeding of theirs which they consider it is appropriate to have 
recorded in the Register of Crofts;

(cf) any agreement between a landlord and a crofter concerning access 
between a public road and the croft by a route lying wholly over land 
owned by the landlord, being an agreement intimated to the Commission 10

by the landlord or crofter (the intimation being in such form as the 
Commission may require and there being provided to the Commission,
along with the intimation, a copy of the agreement);

(cg) any agreement for a loan sent to the Commission by virtue of section 
46A(2)(e) of this Act;”; and15

(ii) for the words “the accuracy of the Register” there is substituted “, so far as 
practicable, that the Register is consistent with such information as the 
Commission has obtained under or by virtue of this Act”; 

(b) for subsection (3) there is substituted—

“(3) A person is entitled on request to receive from the Commission a copy or 20

extract of an entry in the Register of Crofts.

(3A) An extract of an entry in the Register of Crofts shall be certified as such by a 
person authorised for the purposes of this subsection by the Commission; and a 
document which bears to be an extract so certified shall be sufficient evidence 
that the Register contains the entry.”; and25

(c) after subsection (4) there is added—

“(5) The Crofters Holdings Book shall be incorporated into the Register of Crofts 
and as so incorporated shall be deemed to have been compiled by the 
Commission in pursuance of subsection (1) above.”. 

PART 230

CROFTS

10 New crofts

After section 3 of the 1993 Act, there is inserted––

“3A New crofts

(1) The Commission shall have power, on the application of the owner of any land 35

situated—

(a) in the crofting counties; or

(b) in an area outwith the crofting counties which is, by order made by 
statutory instrument, designated for the purposes of this paragraph by the 
Scottish Ministers,40
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to constitute the land as a croft by entering it as such, in accordance with 
section 41 of this Act, in the Register of Crofts; but no such entry shall be 
made until the period mentioned in section 52A(1A) of this Act has elapsed 
without any appeal to the Land Court being made or until any such appeal 
timeously made is decided or abandoned.5

(2) The Commission shall have power—

(a) on the application of the tenant of any holding situated as is mentioned in 
subsection (1)(b) above; and

(b) provided that subsection (2A) below is complied with and that the 
conditions set out in subsection (11) below are met,10

to constitute the holding as a croft by entering it as such, in accordance with 
section 41 of this Act, in that register; and on the holding being so constituted 
the tenant shall be entitled to be registered, in accordance with section 41(2)(b) 
of this Act, as its tenant.

(2A) Any application under subsection (2) above must be accompanied by a 15

certificate of the Land Court to the effect that the Court is satisfied that, as at 
the date of the certificate—

(a) the tenancy of the holding is one to which—

(i) section 32 of the Small Landholders (Scotland) Act 1911 (c.49) 
applies; or20

(ii) any of the provisions of the Small Landholders (Scotland) Acts 
1886 to 1931 applies; and

(b) no part of the holding is leased other than as a tenancy mentioned in 
paragraph (a) above.

(3) No such entry as is mentioned in subsection (2) above shall be made under that 25

subsection—

(a) until the period mentioned in section 52A(1A) of this Act has elapsed 
without any appeal to the Land Court being made or until any such 
appeal timeously made is decided or abandoned; and

(b) unless the Commission are satisfied—30

(i) that agreement has been reached between the applicant and the 
owner of the land as to an amount to be paid by the applicant to the 
owner in compensation for the holding being so constituted and 
that the amount has been duly paid;

(ii) that the applicant and owner have agreed that no amount in 35

compensation is to be so payable; or

(iii) that any such amount found, by virtue of section 3B of this Act, to 
be so payable has been duly paid.

(4) The Commission shall, on receipt of an application under subsection (1) or (2) 
above, give public notification of it.40

(5) Notification under subsection (4) above shall specify a period within which 
comments as regards the application, being comments of the description given 
in subsection (9) below, may be made.
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(6) After the period mentioned in subsection (5) above has elapsed the 
Commission shall––

(a) determine whether to exercise their power under subsection (1) or as the 
case may be (2) above; and 

(b) give public notification of that determination.5

(7) In so determining, the Commission shall have regard to––

(a) such comments, if any, as are duly made by virtue of subsection (5) 
above;

(b) the public interest and as the case may be the interests of the crofting 
community in the locality of the land; and10

(c) whether social or economic benefits might be expected as a consequence 
of so constituting it.

(8) No application is to be made under subsection (1) above in respect of an 
agricultural holding occupied by a tenant where—

(a) the tenancy is––15

(i) a 1991 Act tenancy (within the meaning of the Agricultural 
Holdings (Scotland) Act 2003 (asp 11)); or

(ii) a short limited duration tenancy or limited duration tenancy 
(within the meaning of that Act); or

(b) it is competent for the tenant to make an application under subsection (2) 20

above,

if the written agreement of the tenant has not been obtained; and on such a 
holding being constituted as a croft under subsection (1) above the tenant shall 
be entitled (unless not a natural person) to be registered, in accordance with 
section 41(2)(b) of this Act, as its tenant.25

(9) The description is that the comments are made in writing or in another form 
which, by reason of its having some permanency, is capable of being used for 
subsequent reference (as, for example, a recording made on audio or video 
tape).

(10) For the purposes of subsection (9) above (and without prejudice to the 30

generality of that subsection), comments are to be treated as made in writing 
where they are—

(a) transmitted by electronic means;

(b) received in legible form; and

(c) capable of being used for subsequent reference.35

(11) The conditions are—

(d) that the holding is not comprised within a larger agricultural unit, the 
holding and that larger unit being, or having been, worked, managed or 
let as a single unit;

(e) that the tenant is a natural person; and40

(f) that such fixed equipment on the holding as is necessary to enable the 
tenant to cultivate the croft is not provided by the landlord.
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(12) An order under subsection (1)(b) above is not made unless a draft of the 
statutory instrument containing the order has been—

(a) laid before; and

(b) approved by a resolution of,

the Scottish Parliament.5

3B Compensation for constituting holding outwith crofting counties as croft 
on application of tenant

(1) Where, in relation to an application under subsection (2) of section 3A of this 
Act, there is no such agreement as is mentioned in subsection (3)(b)(i) or (ii) of 
that section, the compensation payable by the applicant to the owner in 10

compensation for the holding being constituted as a croft is to be the difference 
between—

(a) the value of the holding assuming that it is not to be so constituted; and

(b) its value assuming that it is so constituted,

and is to be assessed by a valuer appointed by the applicant and the owner.15

(2) But where the applicant and the owner are unable to agree as to such an 
appointment the valuer is to be appointed by the Land Court or by a person 
nominated by the Court.

(3) The valuer is to assess the value of the holding—

(a) as at the date of the relevant application under section 3A(2);20

(b) having regard to the value that would be likely to be agreed between a 
reasonable buyer and seller of such a holding assuming—

(i) that the buyer and seller are, as respects the transaction, willing; 
and

(ii) that the buyer is a sitting tenant;25

(c) taking account, in so far as a buyer and a seller of the holding would do 
so, of any factor attributable to the known existence of a person who (not 
being the applicant) would be willing to buy the holding at a price higher 
than other persons because of a characteristic of the holding which 
relates peculiarly to that person’s interest in buying it; and30

(d) taking account of the terms and conditions of any lease of sporting 
interests affecting the land.

(4) The valuer is to invite the owner and the applicant to make written 
representations about the valuation of the holding under this section and is to 
have regard to any such representation.35

(5) The valuer may—

(a) enter onto land; and

(b) make any reasonable request of the owner or the applicant,

for the purpose of any assessment under this section.
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(6) The valuer must, within 6 weeks after being appointed, send to the owner and 
the applicant a notice in writing specifying the compensation payable and 
setting out how its amount was calculated.

(7) The expenses of the valuer accrued in carrying out his functions under this 
section are to be met by the applicant.5

(8) In this section “valuer” includes two valuers with an oversman.

3C Appeal against assessment under section 3B

(1) The owner or the applicant may appeal to the Lands Tribunal for Scotland 
against an assessment carried out under section 3B.

(2) An appeal under this section—10

(a) shall state the grounds on which it is made; and

(b) shall not be lodged more than 21 days after the date of the notice under 
section 3B(6) of this Act.

(3) In an appeal under this section, the tribunal may reassess any value (and any 
factor affecting any value).15

(4) The valuer may be a witness in the appeal proceedings.

(5) And in those proceedings, in addition to the owner and the applicant, any 
creditor in a standard security over the land or any part of it is entitled to be 
heard.

(6) The tribunal is to give reasons for its decision on an appeal under this section 20

and is to issue a written statement of those reasons.

(7) The decision of the tribunal in an appeal under this section is final.”.

11 The statutory conditions

(1) In section 5 of the 1993 Act (the statutory conditions)—

(a) after subsection (1) there is inserted—25

“(1A) If the landlord considers that the crofter is failing to comply with the condition 
set out in paragraph 3A of that Schedule he may serve notice to that effect on 
the crofter.”;

(b) after subsection (2) there is inserted—

“(2A) But where the crofter, for the purpose of conserving—30

(a) the natural beauty of the locality of the croft; or

(b) the flora and fauna of that locality,

engages in, or refrains from, an activity, his so engaging or refraining is not to 
be treated as a breach of any of the statutory conditions as respects the croft.

(2B) If, immediately before the coming into force of section 11 of the Crofting 35

Reform etc. Act 2007 (asp 00), the croft was being used for a subsidiary or 
auxiliary occupation by virtue of the right conferred by paragraph 3 of 
Schedule 2 to this Act (as that paragraph then applied), any continuation of use 
for that occupation is not to be treated as a breach of the statutory conditions as 
respects the croft.”; and40
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(c) for subsection (3) there is substituted—

“(3) Any contract or agreement made by a crofter by virtue of which he is deprived 
of any right conferred on him by—

(a) a provision of this Act not mentioned in paragraph (b) below, shall to 
that extent be void unless the contract or agreement is approved by the 5

Land Court;

(b) any of sections 8, 12 to 19, 21 and 37 of this Act, may be intimated to the 
Commission by a party to the agreement (the intimation being in such 
form as the Commission may specify and there being provided to the 
Commission, along with the intimation, a copy of the contract or 10

agreement). 

(4) On giving approval under subsection (3)(a) above, the Land Court shall 
intimate to the Commission that it has done so and provide them with a copy of 
the contract or agreement.

(5) On receiving a copy, provided under subsection (3)(b) or (4) above, of a 15

contract or agreement the Commission shall enter the copy in the Register of 
Crofts.

(6) Where a copy is so entered then, subject to the terms of the contract or 
agreement, the deprival in question is binding on the successors to the crofter’s 
interest.20

(7) Before the croft is put to any such use as is mentioned in paragraph 3(b) of the 
statutory conditions, the crofter must apply for the landlord’s written consent 
and either—

(a) obtain it unconditionally or subject to conditions which the crofter 
accepts; or25

(b) obtain the consent of the Commission.

(8) Any application for consent under paragraph (b) of subsection (7) above is to 
be made under this subsection but may be made only where consent under
paragraph (a) of that subsection (whether unconditional or subject to such 
conditions as are mentioned in paragraph (a)) has not been obtained within 28 30

days after application under paragraph (a).

(9) The Commission shall, on receipt of an application under subsection (8) 
above—

(a) consult, as regards the proposed purposeful use, the landlord and the 
members of the crofting community in the locality of the land; and 35

(b) if the proposed purposeful use—

(i) constitutes a change for which planning permission is required; or

(ii) by virtue of any enactment (other than this Act) requires any other 
permission or approval,

require it to be shown that the permission or approval has been given.40

(10) The Commission shall decide the application within 28 days after receiving it; 
and if they give their consent may impose such conditions as they think fit.”.

267



12 Crofting Reform etc. Bill
Part 2—Crofts

(2) In Schedule 2 to that Act (which sets out conditions to which every tenancy of a croft is 
subject)—

(a) in paragraph 3, for the words from “cultivate” to the end there is substituted
“either or both—

(a) cultivate his croft;5

(b) put it to some other use, being a purposeful use,

so that every part of the croft either is cultivated or is put to such use.”;

(b) after paragraph 3 there is inserted—

“3A The croft shall be kept in a fit state for cultivation except in so far as a use to 
which it is put by virtue of paragraph 3(b) above is incompatible with its being 10

so kept.

3B Without prejudice to the generality of paragraph 3A above, in determining 
whether that paragraph is complied with regard shall be had to whether 
appropriate measures (which may include the provision of drainage) are 
routinely undertaken, where requisite and practicable, to control or eradicate 15

vermin, bracken, whins, broom, rushes, iris and harmful weeds.”;

(c) in paragraph 5, for the words from “persistently” to the end there is substituted
“injure the croft—

(a) by allowing the dilapidation of buildings;

(b) where the croft is cultivated, by allowing, after relevant notice, the 20

deterioration of the soil; or

(c) where the croft is put to some other purposeful use, by actings 
prejudicial to that use being actings carried out after relevant notice.”;

(d) after paragraph 5 there is inserted—

“5A In sub-paragraphs (b) and (c) of paragraph 5 above, “relevant notice” means 25

notice given by the landlord to the crofter not to do, or not to allow, a particular 
thing or not to engage in a particular course of conduct (being a thing or course 
of conduct specified in the notice and relevant to the deterioration or prejudice 
in question).”;

(e) after paragraph 6 there is inserted—30

“6A The crofter shall be responsible for ensuring, where the croft is sublet, that the 
subtenant adheres to the statutory conditions.”;

(f) in paragraph 7, for the word “subdivide” there is substituted “divide”;

(g) in paragraph 9, the word “persistently” is repealed;

(h) after paragraph 11 there is inserted—35

“11A Nothing in paragraph 11 above shall be held to allow, or require the crofter to 
allow, the landlord, or any person authorised by the landlord, to exercise 
unreasonably a right enjoyed by virtue of that paragraph.”; and

(i) in paragraph 13, at the end there is added—
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““purposeful use” is any planned and managed use, being a use which 
subject to the exception in paragraph 3A above, does not adversely affect 
the croft, the public interest, the interests of the landlord or the use of 
adjacent land.”.

(3) The amendment made by subsection (2)(a) above does not affect the right conferred by 5

paragraph 3 of Schedule 2 to that Act, as originally enacted, in relation to a use for 
subsidiary or auxiliary occupations provided that such use subsists (having subsisted 
from before the coming into force of that subsection). 

12 Complaint as respects breach of the statutory conditions

After section 5 of the 1993 Act, there is inserted—10

“5A Complaint as respects breach of the statutory conditions

(1) Without prejudice to any right which the landlord has to initiate proceedings in 
relation to a breach of the statutory conditions as respects a croft, the landlord 
or any member of the crofting community in the locality of the croft may 
complain to the Commission that such a breach (other than a breach of the 15

condition as to payment of rent) has occurred.

(2) Provided—

(a) that no proceedings—

(i) such as are mentioned in subsection (1) above; or

(ii) under section 5B of this Act,20

have been initiated; and

(b) that the period allowed the crofter by virtue of subsection (4) below has 
elapsed,

the Commission may make an application to the Land Court in relation to the 
breach; but this subsection is subject to subsection (3) below.25

(3) Except where the complaint was by the landlord, the Commission shall give 
him written notice of their intention to make the application; and if within 14 
days after receipt of that notice he gives them intimation that he objects, being 
intimation of the description given in subsection (7) below, they shall not 
proceed with the application.30

(4) Before making the application, the Commission shall give written notice to the 
crofter of the breach complained of and give him the opportunity to remedy it 
within such reasonable period as they shall specify in the notice.

(5) Where, on an application under subsection (2) above, the Land Court is
satisfied that the breach complained of has occurred, it may—35

(a) order that the breach be remedied and specify a time within which that 
must occur; and

(b) make such order regarding the payment of compensation by the crofter 
to the landlord as it thinks fit.

(6) Where an order under subsection (5)(a) above is not complied with, the 40

Commission may apply to the Land Court for an order—

(a) terminating the tenancy;
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(b) declaring the croft to be vacant; and

(c) for the removal of the tenant from the croft.

(7) The description is that the intimation is given in writing or in another form 
which, by reason of its having some permanency, is capable of being used for 
subsequent reference (as, for example, a recording made on audio or video 5

tape).

(8) For the purposes of subsection (7) above (and without prejudice to the 
generality of that subsection), an intimation is to be treated as given in writing 
where it is—

(a) transmitted by electronic means;10

(b) received in legible form; and

(c) capable of being used for subsequent reference

5B Termination of tenancy for misuse or neglect

(1) Without prejudice to any right which the landlord has to initiate proceedings in 
relation to a breach of the statutory conditions as respects a croft, if the 15

crofter—

(a) misuses; or

(b) neglects,

the croft, the landlord or, with the consent of the landlord, the Commission 
may apply to the Land Court for an order—20

(i) terminating the tenancy;

(ii) declaring the croft to be vacant; and

(iii) for the removal of the tenant from the croft.

(2) Before making an application by virtue of paragraph (a) of subsection (1) 
above the landlord, or as the case may be the Commission, shall give written 25

notice to the crofter of the misuse complained of and give him the opportunity 
to end that misuse within a period of 42 days commencing with the day on 
which notice is given.

(3) Where, on an application made by virtue of paragraph (a) of subsection (1) 
above, the Court is minded to make the order applied for, it shall so notify the 30

crofter but shall not make the order (the crofter being advised accordingly in 
the notification) if, by the end of a period of 42 days commencing with the day 
on which notification is given, he is able to satisfy the Court that the misuse 
has been brought to an end.

(4) If the circumstances are that an application made by virtue of paragraph (b) of 35

subsection (1) above (in this section, the “current application”) is being made 
within 5 years after another application made by virtue of that paragraph as 
respects the croft, and that other application resulted in notification being given 
to the crofter under subsection (5) or (6) below, then before making the current 
application the landlord, or as the case may be the Commission, shall give 40

written notice to the crofter of the neglect complained of and give him the 
opportunity to end that neglect within a period of 42 days commencing with 
the day on which notice is given.
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(5) Where, on an application made by virtue of paragraph (b) of subsection (1) 
above in circumstances other than are mentioned in subsection (4) above, the 
Court is minded to make the order applied for, it shall so notify the crofter but 
shall not make the order (the crofter being advised accordingly in the 
notification) if—5

(a) the crofter agrees forthwith that there has been neglect and undertakes to 
end that neglect; and

(b) by the end of a period of one year commencing with the day on which 
notification is given, he is able to satisfy the Court that the croft is being 
managed so as to meet the standards mentioned in subsection (7) below.10

(6) Where, on an application made by virtue of paragraph (b) of subsection (1) 
above in the circumstances mentioned in subsection (4) above, the Court is 
minded to make the order applied for, it shall so notify the crofter but shall not 
make the order (the crofter being advised accordingly in the notification) if, by 
the end of a period of 42 days commencing with the day on which notification 15

is given, he is able to satisfy the Court that the croft is being managed so as to 
meet the standards mentioned in subsection (7) below.

(7) For the purposes of subsection (1) above, a crofter—

“misuses” a croft where he wilfully and knowingly uses it otherwise than 
for the purpose of its being cultivated or put to such other purposeful use 20

as is duly consented to by virtue of section 5(7) of this Act;

“neglects” a croft where the croft is not managed so as to meet the 
standards of good agricultural and environmental condition referred to in 
regulation 4 of, and the Schedule to, the Common Agricultural Policy 
Schemes (Cross-Compliance) (Scotland) Regulations 2004 (SSI 2004 25

No. 518).

(8) But where the crofter, for the purpose of conserving—

(a) the natural beauty of the locality of the croft; or

(b) the flora and fauna of that locality,

engages in, or refrains from, an activity, his so engaging or refraining is not, 30

for the purposes of subsection (1) above, to be treated as misuse or neglect as 
respects the croft.

(9) If, immediately before the coming into force of section 12 of the Crofting 
Reform etc. Act 2007 (asp 00), the croft was being used for a subsidiary or 
auxiliary occupation by virtue of the right conferred by paragraph 3 of 35

Schedule 2 to this Act (as that paragraph then applied), any continuation of use 
for that occupation is not, for the purposes of subsection (1) above, to be 
treated as misuse or neglect as respects the croft.

(10) The Scottish Ministers may by order made by statutory instrument amend the 
definition of “neglects” in subsection (7) so as to substitute different standards 40

for those for the time being mentioned in that subsection.

(11) A statutory instrument containing an order under subsection (10) shall not be 
made unless a draft of the instrument has been—

(a) laid before; and
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(b) approved by resolution of,

the Scottish Parliament.”.

13 Exchange of crofts or parts of crofts

After section 4 of the 1993 Act, there is inserted—

“Exchange of crofts5

4A Exchange of crofts or parts of crofts

(1) A crofter may not exchange his croft (or any part of his croft) for another croft 
(or part of another croft) unless—

(a) he obtains the consent of—

(i) the landlord of his croft; and10

(ii) the Commission;

(b) the exchanging crofters have the same landlord; and

(c) that landlord is the owner of any common grazing in which the crofters 
share.

(2) The consent of the Commission shall not be given unless they are satisfied that 15

the consent mentioned in paragraph (a)(i) of subsection (1) above has been 
obtained.

(3) In the case of an application made by virtue of subsection (1) above, the special 
condition which applies for the purposes of section 58A(6)(b)(ii) of this Act is 
that there are reasonable grounds for concern that the proposed exchange 20

would be unfair to either (or as the case may be any) of the crofters who are 
parties to the proposed exchange.

(4) A new croft is not created by virtue only of such exchange.”.

14 Division of croft

For section 9 of the 1993 Act (sub-division of croft), there is substituted—25

“9 Division of croft

(1) A crofter shall not divide his croft unless he obtains the consent of the 
Commission.

(2) In the case of an application to divide a croft, the following special conditions 
apply for the purposes of section 58A(6)(b)(ii) of this Act—30

(a) that the application is for the creation of more than two new crofts; or

(b) that the original croft is one created as a consequence of an earlier 
division (or sub-division).

(3) Any division of a croft to which the Commission have given their consent 
under this section shall take effect when such details of that division as the 35

Commission may require by virtue of section 41 of this Act are entered in the 
Register of Crofts.

(4) After division, the rent payable for the new crofts shall be that agreed between 
the landlord and the tenant.
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(5) In the event that such agreement cannot be reached, the Land Court, on the 
application of the landlord or the tenant, shall have the power to determine the 
rent in accordance with subsections (3) and (4) of section 6 of this Act, the fees 
payable in connection with such an application being borne by the tenant.

(6) In this section—5

“division” means the division of a croft into two or more new crofts 
(“divide” being construed accordingly); 

“original croft” means the croft which is the subject of an application for 
division; and

“new crofts” mean each of the crofts created by the division of the 10

original croft.”.

15 Subletting

(1) In section 27 of the 1993 Act (provisions as to right to sublet)—

(a) in subsection (1), after the words “his croft” there is inserted “, for a period not 
exceeding 10 years,”; and15

(b) for subsections (3) and (4) there is substituted—

“(3) In the case of any application for such consent, the following special conditions
apply for the purposes of section 58A(6)(b)(ii) of this Act—

(a) that there are reasonable grounds for concern as regards the use which 
the proposed subtenant intends to make of the croft; and20

(b) that the proposed subtenant will not reside on, or within 16 kilometres of, 
the croft.”.

(2) Section 28 of that Act (special provisions regarding subletting of crofts not adequately 
used) is repealed.

(3) In section 29 of that Act (miscellaneous provisions regarding subleases of crofts)—25

(a) after subsection (2) there is inserted—

“(2A) The conditions of let must specify that the crofter shall give the subtenant not 
less than 6 months written notice of any intention to assign, exchange or divide 
the croft and that the sublease shall come to an end on such assignation, 
exchange or division.”; and30

(b) after subsection (3) there is inserted—

“(3A) Where the tenancy of a croft is terminated by virtue of the death of the crofter, 
the Commission shall, as part of their consideration in determining whether to 
make an order under the proviso to subsection (3) above and if so what period 
of occupation to permit—35

(a) consult the deceased crofter’s executor; and

(b) have regard in particular to such hardship as might, according to what 
they decide, be occasioned—

(i) the former subtenant; or

(ii) an assignee or transferee of the interest of tenant,”.40
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16 Assignation

In section 8 of the 1993 Act (assignation of croft)—

(a) in subsection (1), for paragraphs (a) and (b) there is substituted “unless he obtains 
the consent of the Commission”;

(b) for subsections (2) to (4) there is substituted—5

“(2) In the case of an application made by virtue of subsection (1) above in respect 
of an assignation to a person other than a member of the crofter’s family, the 
following special conditions apply for the purposes of section 58A(6)(b)(ii) of 
this Act—

(a) that the proposed assignee lives, or intends to live, more than 16 10

kilometres distant from the croft;

(b) that he already owns or is tenant of a croft;

(c) that he lacks the knowledge, abilities and experience to cultivate the croft 
or as the case may be to put it to such other purposeful use as he intends;

(d) that he is the grazings clerk or a member of the grazings committee;15

(e) where the landlord is not a natural person, that the proposed assignee is a 
member or employee, or is a member of the family of a member or 
employee, of the body which constitutes the landlord;

(f) that there are reasonable grounds for concern over the use to which the 
proposed assignee intends to put the croft.”;20

(c) in subsection (5), for the words from “in writing” to “above” there is substituted 
“of the Commission”; and

(d) in subsection (6), for the words from “at the term” to “may be,” there is 
substituted “on such date as the Commission shall specify in the consent (being a 
date not less than two months after that on which the consent was intimated to the 25

crofter) unless before that date”.

17 Bequest of tenancy of croft

(1) Section 10 of the 1993 Act (bequest of croft) is amended as follows.

(2) For subsection (1), there is substituted—

“(1) A crofter may, by will or other testamentary writing, bequeath the tenancy of 30

his croft to any one natural person.”.

(3) In subsection (2)—

(a) after the word “landlord”, where it first occurs, there is inserted “and send a copy 
of the notice to the Commission, both”;

(b) for the word “2” there is substituted “4”;35

(ba) for the words “unavoidable cause” there is substituted “cause, being a cause which 
the Commission accept is unavoidable,”;

(bb) after the words “give such notice” there is inserted “(and send such a copy)”;

(c) for the word “4” there is substituted “6”;

(ca) after the word “given” there is inserted “(and copy sent)”;40
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(d) after the words “the provisions of this subsection”, there is inserted “or subsection 
(2A) below”; and

(e) the words from “The giving of such notice” to the end are repealed.

(4) After subsection (2) there is inserted—

“(2A) Notice under subsection (2) above of the bequest may be given by an executor 5

of the deceased crofter authorised for that purpose by the legatee.

(2B) The giving of notice to the landlord in accordance with the provisions of 
subsection (2) or (2A) above shall import acceptance of the bequest; and the 
legatee if—

(a) he is a member of the deceased crofter’s family; or10

(b) he is a person other than a member of the deceased crofter’s family and 
the landlord does not intimate objection to the legatee in accordance with 
subsection (3) below,

shall come into the place of the deceased crofter (as from the date of death of 
the deceased crofter) on the relevant date mentioned in subsection (2D) below.15

(2C) Where notice is given in accordance with the provisions of subsection (2) or 
(2A) above and—

(a) the legatee is a member of the deceased crofter’s family, the Commission
shall notify the legatee of the information they require for the purpose of 
updating the Register of Crofts in relation to the tenancy; or20

(b) the legatee is a person other than a member of the deceased crofter’s 
family and the Commission receive no intimation of objection to the 
legatee in accordance with subsection (3) below, they shall notify the 
legatee—

(i) to that effect; and25

(ii) of the information referred to in paragraph (a) above.

(2D) The Commission  shall notify the legatee when they are satisfied that he has 
provided the information required by them in their notification to him under 
subsection (2C) above; and the “relevant date” referred to in subsection (2B) 
above is the date on which the Commission notify the legatee under this 30

subsection.”.

(5) For subsection (3), there is substituted—

“(3) Where the legatee is a person other than a member of the deceased crofter’s 
family, the landlord may, within one month (or such longer period as may be 
determined by the Commission on an application made to them by the 35

landlord) after the date of the notice given to him in accordance with 
subsection (2) or (2A) above, intimate to—

(a) the legatee; and

(b) the Commission,

that he objects to the legatee becoming tenant of the croft; and any such 40

intimation shall state the grounds of objection.”. 
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(6) In subsection (4), for paragraph (b) there is substituted—

“(b) not so satisfied, they shall—

(i) notify the landlord and the legatee to that effect; and

(ii) notify the legatee of the information they require for the purpose of 
updating the Register of Crofts in relation to the tenancy.”. 5

(7) After that subsection, there is inserted—

“(4A) In a case where subsection (4)(b) above applies, the Commission shall notify 
the legatee when they are satisfied that he has provided the information 
required by them in their notification to him under sub-paragraph (ii) of that 
subsection; and, if no appeal is made under subsection (4B) below against the 10

Commission’s decision under subsection (4)(b) above, the legatee shall come 
into the place of the deceased crofter (as from the date of the deceased crofter’s 
death) on the date on which the Commission notify the legatee under this 
subsection.

(4B) The legatee or, as the case may be, the landlord may, within 42 days after the15

giving of notification of the Commission’s decision under paragraph (a) or (b) 
of subsection (4) above in relation to the objection, appeal by way of stated 
case, on one or more of the grounds mentioned in section 52A(1B) of this Act, 
to the Land Court against that decision.

(4BA)In an appeal under subsection (4B) above the Court may—20

(a) confirm the decision;

(b) direct the Commission to come to a different decision; or

(c) remit the case to the Commission without so directing them.

(4C) Where, on an appeal under subsection (4B) above, the Land Court directs the 
Commission to decide that a bequest under subsection (1) above be upheld, the 25

legatee shall come into the place of the deceased crofter (as from the date of 
the deceased crofter’s death) on the date the Court directs under this 
subsection.

(4D) A legatee who comes into the place of a deceased crofter in accordance with 
subsection (2B), (4A) or, as the case may be, (4C) above, in doing so—30

(a) becomes liable for such debts of the deceased crofter’s estate as are 
attributable to the tenancy; and

(b) shall, if requested to do so by the executor, pay the reasonable expenses 
necessarily and wholly incurred by the executor in relation to the 
administration and management of the tenancy during the period 35

beginning with the date of the deceased crofter’s death and ending 
immediately before the date when the legatee so comes into the place of 
the deceased crofter; and such expenses—

(i) shall, in the event of a dispute as to amount, be determined by the 
Land Court on the application of the executor or the legatee; and40

(ii) shall not fall to be met from the deceased crofter’s estate.
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(4E) Notwithstanding that a legatee comes into the place of the deceased crofter as 
mentioned in subsection (4D) above, the tenancy is an asset of the deceased 
crofter’s estate, available along with the other assets of the estate to meet the 
other expenses of administration, and debts, of the estate; and any such legatee 
is liable to contribute to such expenses and debts accordingly.”.5

18 Prior rights, on intestacy, in relation to tenancy of croft

(1) Section 8 of the Succession (Scotland) Act 1964 (c.41) (prior rights, on intestacy, in 
dwelling house and furniture) is amended as follows.

(2) In subsection (1)—

(a) for the words “dwelling house to which this section applies,”, there is substituted 10

“dwelling house mentioned in subsection (4)(a) of this section,”; 

(b) after the words “shall be entitled” there is inserted “, subject to subsection (2B) of 
this section,”; and

(c) the proviso is repealed.

(3) After subsection (2), there is inserted—15

“(2A) Where the tenant of a croft dies intestate leaving a spouse or civil partner or, 
where he dies leaving no spouse or civil partner, leaving a cohabitant, and the 
intestate estate includes a relevant interest in a dwelling house mentioned in 
subsection (4)(b) of this section, the surviving spouse, civil partner or, as the 
case may be, cohabitant shall be entitled, subject to subsection (2B) of this 20

section, to receive out of the intestate estate—

(a) where the value of the relevant interest does not exceed the amount for 
the time being fixed by order under subsection (1)(a) of this section, the 
tenancy of the croft;

(b) in any other case, the sum for the time being fixed by order under 25

subsection (1)(b) of this section.

(2B) If the intestate estate comprises—

(a) a relevant interest in two or more dwelling houses mentioned in 
subsection (4)(a) of this section, subsection (1) of this section shall have 
effect only in relation to such one of them as the surviving spouse or 30

civil partner may elect for the purposes of subsection (1) within 6 months 
after the date of death of the intestate;

(b) a relevant interest in two or more dwelling houses mentioned in 
subsection (4)(b) of this section, subsection (2A) of this section shall 
have effect only in relation to such one of them as the surviving spouse, 35

civil partner or cohabitant may elect for the purposes of subsection (2A)
within 6 months after that date;

(c) a relevant interest in both—

(i) one or more dwelling houses mentioned in subsection (4)(a) of this 
section; and40
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(ii) one or more dwelling houses mentioned in subsection (4)(b) of this 
section,

the surviving spouse or civil partner shall not be entitled to receive both 
the entitlement under subsection (1) of this section and that under 
subsection (2A) of this section and must elect within 6 months after that 5

date whether to take the entitlement under the said subsection (1) or 
under the said subsection (2A).”.

(4) For subsection (4), there is substituted—

“(4) The dwelling house is—

(a) in a case mentioned in subsection (1) of this section, any dwelling house 10

in which the surviving spouse or civil partner of the intestate was 
ordinarily resident at the date of death of the intestate and which did not, 
at that date, form part of a croft of which the intestate was tenant;

(b) in a case mentioned in subsection (2A) of this section, any dwelling 
house in which the surviving spouse, civil partner or cohabitant was 15

ordinarily resident at the date of death of the intestate and which, at that 
date, formed part of a croft of which the intestate was tenant.”.

(5) In subsection (6), before paragraph (a) there is inserted—

“(za) “cohabitant” means a person—

(i) who was living with the intestate as if married to him; or20

(ii) who was living with the intestate as if in civil partnership with 
him,

and had been so living for at least 2 years.”.

19 Transfer of tenancy of croft by executor: amendment of section 16 of the 
Succession (Scotland) Act 196425

(1) Section 16 of the Succession (Scotland) Act 1964 (powers of executor to assign lease 
which prohibits assignation) is amended as follows.

(2) In subsection (2), for the words from “notwithstanding” to the end, there is substituted 
“subject to subsection (2A) of this section, to transfer the interest.”. 

(3) After that subsection, there is inserted—30

“(2A) Transfer by an executor pursuant to subsection (2) of this section—

(a) of an interest under an agricultural lease which is a lease of a croft within 
the meaning of section 3(1) of the Crofters (Scotland) Act 1993 (c.44) 
shall require the consent of the Crofters Commission; and

(b) of an interest under any other lease (including any agricultural lease 35

which does not fall within paragraph (a) of this subsection) and which is 
not a transfer to one of the persons entitled to succeed to the deceased’s 
intestate estate or to claim legal rights or the prior rights of a surviving 
spouse or civil partner out of the estate, in satisfaction of that person’s 
entitlement or claim, shall require the consent of the landlord.”.40

(4) In subsection (9), in the definition of “agricultural lease”, for the words “Act of 1955”
there is substituted “Crofters (Scotland) Act 1993 (or of any part of a croft if it is a part
consisting of a right mentioned in section 3(4)(a) of that Act)”.
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20 Transfer of tenancy of croft by executor: special provision relating to the 1993 Act

After section 16 of the Succession (Scotland) Act 1964, there is inserted—

“16A Leases of crofts: special provision relating to the Crofters (Scotland) Act 
1993

(1) The requirement in section 16(2A)(a) of this Act to obtain the consent of the 5

Crofters Commission shall be treated as if it were a requirement under the 
Crofters (Scotland) Act 1993 (c.44) and accordingly section 58A of that Act 
shall apply for the purposes of the requirement as it applies for the purposes of 
a requirement under that Act.

(2) In the case of an application for the consent of the Crofter’s Commission made 10

by virtue of section 16(2A)(a) of this Act in respect of a transfer to a person 
other than a member of the crofter’s family, the following special conditions 
apply for the purposes of section 58A(6)(b)(ii) of the Crofters (Scotland) Act 
1993—

(a) that the proposed transferee lives, or intends to live, more than 16 15

kilometres distant from the croft;

(b) that he already owns or is tenant of a croft;

(c) that he lacks the knowledge, abilities and experience to cultivate the croft 
or as the case may be to put it to such other purposeful use as he intends;

(d) that he is the grazings clerk or a member of the grazings committee;20

(e) where the landlord is not a natural person, that the proposed transferee is 
a member or employee, or is a member of the family of a member or 
employee, of the body which constitutes the landlord;

(f) that there are reasonable grounds for concern over the use to which the 
proposed transferee intends to put the croft.25

(3) Where the consent of the Crofter’s Commission to a transfer is required by 
section 16(2A)(a) of this Act, and the executor transfers the interest without the 
consent of the Commission—

(a) the transfer and any deed purporting so to transfer the interest shall be 
null and void; and30

(b) the Commission may declare the croft to be vacant.

(4) A transfer to which the Crofter’s Commission have given their consent under 
section 16(2A)(a) of this Act shall take effect on such date as the Commission 
shall specify in the consent (being a date not less than two months after that on 
which the consent was intimated to the executor) unless before that date the 35

executor and the transferee jointly give to the Commission notice in writing 
that they do not intend to proceed with the transfer.

(5) An appeal shall lie on any question of fact or law to the Land Court against a 
decision of the Crofters Commission on an application made to them under 
section 16(2A)(a) of this Act.40

(6) The appellant may be the applicant or any person with an interest in the 
application.
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(7) An appeal under subsection (5) of this section must be brought within 42 days 
after the Commission dispose of the application.

(9) In an appeal under subsection (5) of this section, the Land Court may confirm 
the decision or direct the Commission to come to a different decision.”.

21 Amendment of section 11 of the 1993 Act5

(1) Section 11 of the 1993 Act (intestacy) is amended as follows.

(2) In subsection (2), for the word “3” there is substituted “12”.

(3) In subsection (3)—

(a) paragraph (a) is repealed;

(b) in paragraph (b)—10

(i) the word “otherwise” is repealed; and

(ii) after the word “tenancy,” there is inserted “the date (no later than 2 months 
after the date of death of the deceased crofter) on which the Commission 
receive notification of the death or, where no such notification is 
received,”; and15

(c) in paragraph (d), for the words “on which the Commission notified the landlord 
and the legatee” there is substituted “of notification by the Commission”.

(4) For subsections (4) to (9), there is substituted—

“(4) If at the expiry of the period of 12 months referred to in subsection (2) above, it 
appears to the Commission (whether from notification under that subsection or 20

otherwise) that the executor has not furnished to the landlord particulars of any 
transferee in accordance with subsection (1) above, they shall give notice in 
such manner as they think proper, whether by advertisement or otherwise—

(a) to the landlord;

(b) if an executor is confirmed in respect of the intestate estate of the 25

deceased crofter, to the executor; and

(c) if no executor is so confirmed, to each person of whom the Commission 
are aware and who the Commission consider may claim to be entitled to 
claim prior or legal rights out of, or to succeed to, the intestate estate,

that they propose to terminate the tenancy and declare the croft vacant and 30

inviting the recipients of the notice to make representations as respects the 
proposal to the Commission before the expiry of the period of one month after
the date of the notice.

(5) If, having considered representations (if any) made to them in accordance with 
subsection (4) above, the Commission are satisfied that—35

(a) the landlord or the executor has terminated the tenancy in accordance 
with section 16(3)(b) of the Succession (Scotland) Act 1964;

(b) the executor is proposing to transfer the tenancy; or

280



Crofting Reform etc. Bill 25
Part 2—Crofts

(c) a person is entitled to a transfer of the tenancy in or towards the 
satisfaction of his claim to prior rights or his entitlement to succeed to 
the deceased’s intestate estate,

they are not to implement their proposal; but if not so satisfied they may 
implement their proposal if they consider it appropriate to do so.5

(6) If, by virtue of subsection (5) above, the Commission are not entitled to 
implement their proposal, but it appears to them subsequently (by means of 
representations made to them or otherwise) that the tenancy is not being 
transferred or is unable to be transferred, the Commission may give notice 
again as mentioned in subsection (4) above.10

(7) If, having considered representations (if any) made to them in accordance with 
subsection (4) above as respects a proposal contained in a notice given by 
virtue of subsection (6) above, the Commission are satisfied that it is 
appropriate to implement their proposal they may do so.

(8) Where the Commission, in pursuance of this section, declare the croft vacant—15

(a) they shall give notice to that effect—

(i) to the landlord;

(ii) if an executor is confirmed in respect of the intestate estate of the 
deceased crofter, to the executor; and

(iii) if no executor is so confirmed, to each person of whom the 20

Commission is aware and who the Commission consider may 
claim to be entitled to claim prior or legal rights out of, or to 
succeed to, the intestate estate,

and any such notice to the landlord shall require him to submit to them 
such proposals as are mentioned in section 23(5) of this Act;25

(b) any right of any person in, or in relation to, the tenancy shall be 
extinguished; and

(c) the landlord shall be liable to pay to the executor of the deceased crofter 
the value of the permanent improvements on the croft in so far as—

(i) the improvement is suitable to the croft;30

(ii) the improvement was executed or paid for by the deceased crofter 
or by any of the predecessors of the deceased crofter in the 
tenancy; and

(iii) either the improvement was executed otherwise than in pursuance 
of a specific agreement in writing under which the deceased 35

crofter was bound to execute the improvement or, if the 
improvement was executed in pursuance of such an agreement, the 
deceased crofter did not receive and his executor has not received, 
by way of reduction of rent or otherwise, fair consideration for the 
improvement.”.40

(5) In subsection (10), for the words from the beginning to “In this subsection the 
expression “the value of the”, there is substituted “In subsection (8)(c) above, the 
expression “the value of the permanent”.

(6) In subsection (11)(a), for the words “subsection (8) above” there is substituted “this 
section”.45
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22 Determination of the Land Court as to croft boundaries

After section 53 of the 1993 Act, there is inserted––

“53A Extent of boundaries

Where an application is made to the Land Court to determine a question under 
section 53(1)(c) of this Act and the evidence available to the Court is 5

insufficient to enable any boundary to be clearly determined, the Court shall 
declare the boundary to be that which in all the circumstances it considers 
appropriate.”.

23 Access to croft

After section 53A of the 1993 Act (inserted into that Act by section 22 of this Act), there 10

is inserted—

“53B Access to croft

(1) Where a crofter considers that—

(a) he requires access from a public road to his croft; and

(b) it would be reasonable for such access to be taken by a route lying 15

wholly over land owned by his landlord,

the crofter may make application to the Land Court for an order under 
subsection (2) below.

(2) On an application under subsection (1) above, the Land Court shall make such 
order as it considers appropriate in all the circumstances, and the order may in 20

particular make provision—

(a) specifying an access route from the public road to the croft lying wholly 
over land owned by the landlord;

(b) as to the arrangements under which the crofter may carry out works to 
construct or improve a road over the access route;25

(c) as to the conditions subject to which access may be exercised, including 
conditions as to what types of vehicle may be taken along the access 
route;

(d) requiring the crofter to indemnify the landlord in respect of any claim for
compensation made against the landlord under paragraph 11 of Schedule 30

2 to this Act in consequence of works such as are described in paragraph 
(b) above; 

(e) requiring the crofter to make a payment to the landlord in respect of 
expenses incurred by the landlord in connection with matters which are 
the subject of the application.35

(3) Any order under subsection (2) above shall have effect as if the matters for 
which the order makes provision had been the subject of an agreement between 
the crofter and the landlord.

(4) The right of a crofter to make application to the Land Court under subsection 
(1) above shall be without prejudice to any other right which that crofter may 40

have in connection with access to his croft.”.
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24 Reorganisation schemes

(1) The 1993 Act is amended as follows.

(2) In section 38 (reorganisation schemes)—

(a) in subsection (1), after the words “prepare a” there is inserted “provisional”;

(b) after subsection (1) there is inserted—5

“(1A) Before proceeding to prepare a provisional draft reorganisation scheme the 
Commission must give intimation in writing to each of the persons mentioned 
in subsection (10) below that the Commission are satisfied as is mentioned in 
subsection (1) above and that they intend so to proceed.”;

(c) for subsection (3) there is substituted—10

“(3) A reorganisation scheme may, if the Commission—

(a) obtain the prior written consent of the Scottish Ministers, make provision 
with respect to the inclusion of any land in the vicinity of the township, 
being land to which this Act does not apply, which in the opinion of the 
Commission ought to be used for the enlargement of crofts in the 15

township or of a common grazing used exclusively, or shared in, by the 
township;

(b) think fit, make provision with respect to all or any of the following 
matters—

(i) the admission into the township of new crofters and the allocation 20

to them of shares in the common grazing;

(ii) the apportionment for the exclusive use of the township of a part 
of any common grazing in which it shares;

(iii) the inclusion in any croft formed under the scheme of a part of the 
common grazing or of any land held in runrig;25

(iv) any other matter incidental to or consequential on the provisions of 
the scheme.”;

(d) in subsection (4)—

(i) after the words “reorganisation scheme”, there is inserted “, or provisional 
draft or draft of such a scheme,”; and30

(ii) after the words “the scheme” there is inserted “ or, as the case may be, of 
the provisional draft or draft,”; and

(e) for subsections (5) to (7), there is substituted—

“(5) Where, in relation to any township, the Commission prepare a provisional draft 
reorganisation scheme under subsection (1) above, they shall serve on each of 35

the persons mentioned in subsection (10) below a copy of the provisional draft 
together with a notice—

(a) naming a place within the locality in which the township is situated 
where a copy of the maps and plans prepared by the Commission under 
subsection (4) above in relation to the provisional draft scheme may be 40

inspected at all reasonable hours;
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(b) inviting the person on whom the provisional draft and notice are served, 
within two months of the date of such service, to make in writing to the 
Commission such comments as they may wish to make on the 
provisional draft, maps or plans.

(6) Where, having taken into account comments (if any) made to them by virtue of 5

subsection (5) above, the Commission are still satisfied as mentioned in 
subsection (1) above, they shall—

(a) prepare a draft reorganisation scheme in relation to the township taking 
into account such comments;

(b) serve on each of the persons mentioned in subsection (10) below a copy 10

of the draft scheme together with a notice—

(i) naming a place within the locality in which the township is 
situated where a copy of any maps and plans prepared by the 
Commission under subsection (4) above in relation to the draft 
scheme may be inspected at all reasonable hours; and15

(ii) requesting that the person on whom the draft and notice are served, 
within one month after the date of such service, intimates to the 
Commission in writing whether or not that person is in favour of 
the draft scheme.

(7) Where any person on whom a notice has been served under subsection (6) 20

above fails to comply with the request contained in the notice, that person shall 
for the purposes of this section be deemed to have intimated to the 
Commission, in compliance with the request, that the person is in favour of the 
draft scheme.

(8) If, within the period of one month mentioned in subsection (6)(b)(ii) above, a 25

majority of the crofters on whom a copy of a draft reorganisation scheme and a 
notice have been served under that subsection have intimated to the 
Commission, in compliance with the request contained in the notice, that they 
are in favour of the draft scheme, the Commission shall, where they remain 
satisfied as mentioned in subsection (1) above—30

(a) prepare a reorganisation scheme in relation to the township; and

(b) serve on each of the persons mentioned in subsection (10) below a copy 
of the scheme together with a notice—

(i) naming a place within the locality in which the township is 
situated where a copy of any maps and plans prepared by the 35

Commission under subsection (4) above in relation to the scheme 
may be inspected at all reasonable hours; and

(ii) advising of the right of appeal to the Land Court under section 
38A of this Act against the Commission’s decision to reorganise 
the township or the scheme and of the time limit within which an 40

appeal may be made.

(9) For the purposes of section 38A of this Act, the Commission’s proceeding,
under subsection (8)(a) above, to prepare a reorganisation scheme shall be 
taken to comprise their decision to reorganise the township.  
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(10) The persons referred to in subsections (1A), (5), (6)(b) and (8)(b) above and 
section 38A(2)(b) of this Act are—

(a) each crofter who is the tenant of a croft situated in the township;

(b) the landlord of each such croft;

(c) each grazings committee appointed under section 47 of this Act in 5

respect of any common grazing shared in by each such crofter;

(d) each person occupying land which is contiguous to a croft situated in the 
township;

(e) the owner of, and each person who holds shares in, a common grazing 
associated with the township;10

(f) if the reorganisation scheme makes (or as the case may be is to make) 
provision with respect to the inclusion of such land as is mentioned in 
subsection (3)(a) above, the owner of, and each person occupying, that 
land.

(11) The requirements of subsections (1A) and (6)(b)(ii) above that intimation be in 15

writing and in subsection (5)(b) above that comments be made in writing are to 
be taken to be satisfied by—

(a) the giving of intimation; or

(b) as the case may be, the making of comments,

in a form other than writing which, by reason of its having some permanency, 20

is capable of being used for subsequent reference (as, for example, a recording 
made on audio or video tape).”.

(3) After that section, there is inserted—

“38A Appeal to Land Court: special provision as respects reorganisation 
schemes25

(1) Any crofter who is the tenant of a croft situated in the township in relation to 
which a reorganisation scheme is made or the landlord of any such croft or the 
owner of any common grazing associated with the township or the owner of 
any land included in the scheme by virtue of subsection (3)(a) of section 38 of 
this Act may, within 42 days after the Commission serve a copy of the30

reorganisation scheme on him under subsection (8)(b) of that section, appeal 
by way of stated case, on one or more of the grounds mentioned in section 
52A(1B) of this Act, to the Land Court against—

(a) the Commission’s decision to reorganise the township; or

(b) the scheme.35

(1A) For the purposes of this section, the references in section 52A(1B) to a 
“direction” and to “making” a direction are to be construed as including, 
respectively, references to a reorganisation scheme and to preparing such a 
scheme.

(2) In an appeal under this section, the Court may—40

(a) confirm the decision and the scheme;

(b) confirm the decision and require the Commission to—
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(i) make, by a date specified by the Court, such modifications to the 
scheme as the Court directs; and

(ii) serve a copy of the modified scheme on each of the persons 
mentioned in section 38(10) of this Act; or

(c) revoke the Commission’s decision.”.5

(4) In section 39 (putting schemes into effect)—

(a) for subsection (1), there is substituted—

“(1) The Commission shall not take any steps in discharge of their duties or powers 
under this section in relation to a reorganisation scheme until (whichever first 
occurs)—10

(a) the period of 42 days mentioned in section 38A(1) of this Act has 
elapsed without any appeal to the Land Court under that section being 
made; or

(b) every such appeal timeously made is—

(i) decided and, where by virtue of subsection (2)(b)(i) of section 38A15

of this Act the Land Court has required modifications to be made 
to the scheme, those modifications have been made and the 
Commission have complied with subsection (2)(b)(ii) of that 
section; or

(ii) abandoned.20

(1A) The Commission—

(a) shall put into effect a reorganisation scheme—

(i) prepared by them under section 38(8)(a); or

(ii) where by virtue of subsection (2)(b)(i) of section 38A of this Act 
the Land Court has required modifications to be made to the 25

scheme, of which they have served a copy by virtue of subsection 
(2)(b)(ii) of that section; and

(b) may do all such things as are required for that purpose.”; 

(b) in subsection (3), for the words “shall, on a reorganisation scheme being 
confirmed by the Secretary of State,” there is substituted “may”;30

(c) after subsection (5) there is inserted—

“(5A) Subsection (3A) of section 6 of this Act applies in relation to subsection (5) 
above as it applies in relation to the proviso to subsection (3) of that section.”;

(d) in subsection (7), the words “, on the scheme being confirmed by the Secretary of 
State,” are repealed;35

(e) in subsection (8)—

(i) for the words “Secretary of State shall, on confirming the scheme,” there is 
substituted “Commission shall”; and

(ii) at the end of paragraph (b), there is inserted “,

and shall send a copy of each notice served by them under this subsection to40

the Scottish Ministers” ;
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(f) in subsection (10)(b), for the words “of the confirmation of the scheme is served 
on him under paragraph 7 of Schedule 4 to this Act” there is substituted “is served 
on him under subsection (6) above”.

(5) Schedule 4 (confirmation of schemes by Scottish Ministers etc.) is repealed.

25 Meaning of croft5

In section 3 of the 1993 Act (meaning of “croft” and “crofter”)—

(a) in subsection (1)—

(i) after paragraph (c) there is inserted—

“(cc) as from the date of registration, every holding situated—

(i) as aforesaid; or10

(ii) as is mentioned in subsection (1)(b) of section 3A of this Act,

and registered by virtue of an application under that section;

(cd) as from the date of reversion, every holding reverting under section 
20(1B), or by virtue of section 21A(1), of this Act;”;

(ii) in paragraph (d), for the words “as aforesaid” there is substituted “in the 15

crofting counties”; and

(iii) after paragraph (e) there is inserted—

“(f) as from the relevant commencement date, every holding—

(i) entered in the Register of Crofts on that date which has been so 
entered for a continuous period of at least twenty years ending with 20

that date; and 

(ii) in respect of which no application or reference seeking a declaration 
or order that the holding is not a croft is on that date pending before 
any court;

(g) as from the date twenty years after registration, every holding—25

(i) entered in the Register of Crofts for a continuous period of twenty 
years ending after the relevant commencement date; and

(ii) in respect of which no application or reference seeking a declaration 
or order that the holding is not a croft is at the end of that period 
pending before any court”; and30

(b) after subsection (1) there is inserted—

“(1A) In paragraphs (f) and (g) of subsection (1) above, “the relevant commencement 
date” is the date on which section 25 of the Crofting Reform etc. Act 2007 (asp 
00) comes into force.”.

PART 335

TERMINATION OF TENANCY, DECROFTING, ETC.

26 Resumption and reversion

(1) In section 20 of the 1993 Act (resumption of croft or part of croft by landlord)—
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(a) in subsection (1), after the word “interest” there is inserted “or the interests of the 
crofting community in the locality of the croft”;

(b) after that subsection there is inserted—

“(1A) A landlord making application under subsection (1) above must give notice of 
it to the Commission; and the Commission may, if they think fit, oppose or 5

support the application.

(1B) Without prejudice to the generality of subsection (1) above, resumption may be 
authorised under that subsection for a specified period of time (such 
resumption being in this Act referred to as “temporary resumption” and 
resumption other than for a specified period of time as “ordinary resumption”) 10

and the land shall revert to being a croft (or to being part of a croft)—

(a) on the date on which the period (or as the case may be the period as 
extended under subsection (1D) below) elapses; or

(b) on such earlier date as the Land Court may specify in an order under 
section 21A(1) of this Act.15

(1C) Subject to subsection (1D) below, the Land Court may, on the application of 
the landlord, extend the period specified under subsection (1B) above.

(1D) Where a planning permission granted for a limited period subsists for a change 
of the use of the land, being a change for which resumption was authorised, the 
Land Court must, on such application, extend the period so specified; but not to 20

a date later than the end of the period specified in the condition under 
subsection (1)(b) of section 41 of the Town and Country Planning (Scotland) 
Act 1997 (c.8) to which the permission is subject.

(1E) In subsection (1D) above, “planning permission granted for a limited period” 
shall be construed in accordance with subsection (3) of that section.25

(1F) The Land Court may, on the application of the landlord made before the expiry 
of the specified period of time referred to in subsection (1B) above, determine 
that a resumption authorised as a temporary resumption is to be taken to be an 
ordinary resumption; and where such a determination is made—

(a) subsections (1B) to (1D) above and the exception to subsection (2)(b) of 30

section 21A of this Act shall cease to be applicable as respects the 
resumption; and

(b) the Land Court may determine (either or both)—

(i) that the landlord shall make further compensation under subsection 
(1) above;35

(ii) that the crofter shall, under section 21(1) of this Act, be entitled to 
a further share in the value of the land.”.

(c) in subsection (3)(a), after sub-paragraph (viii) (but before the word “or” which 
immediately follows that sub-paragraph), there is inserted—

“(viiia)the generation of energy;”.40

(2) In section 21 of the 1993 Act (crofter’s right to share in value of land resumed by 
landlord)—

(a) after subsection (1) there is inserted—
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“(1A) If it thinks fit the Land Court may, having regard to how the purpose for which 
resumption is authorised is to be carried out, determine that a sum awarded 
under this section shall be payable in instalments of such amounts and on such 
dates as it shall specify in the determination.

(1B) On making a determination under subsection (1A), the Land Court shall 5

intimate to the Commission that it has done so and provide them with a copy of 
the determination; and the Commission shall enter that copy in the Register of 
Crofts.

(1C) When so entered the determination shall bind any successor to the landlord as 
it binds the landlord.”; and10

(b) in subsection (6), after the word “payable” there is inserted “, or in the case of 
payment by instalments as from the date when the unpaid balance of such sum is 
payable,”.

(3) After section 21 of the 1993 Act, there is inserted—

“21A Reversion of resumed land15

(1) The Land Court may, on the application of any relevant person and on being 
satisfied that the conditions specified in subsection (2) below are met, make an 
order that land resumed by virtue of section 20(1) of this Act shall revert to 
being a croft (or to being part of a croft).

(2) The conditions are—20

(a) no debt is for the time being secured by way of a standard security over, 
or over any real right in, the land or any part of it;

(b) except in the case of a temporary resumption, not less than 5 nor more 
than 20 years have elapsed since the resumption of the croft was 
authorised;25

(c) the purpose for which the landlord desired to resume the croft has not 
been carried out;

(d) no planning permission relating to a change of the use of the land 
subsists;

(e) the land remains suitable for use by crofters for cultivation; and30

(f) the land is owned by the person who was authorised to resume the croft.

(3) For the purposes of subsection (2)(e) above, “cultivate” has the same meaning 
as in Schedule 2 to this Act.

(4) Where land reverts by virtue of subsection (1) above, the Land Court may 
make such order (if any) as it thinks fit as to the repayment, in whole or in part, 35

of any sum awarded as compensation under section 20(1), or any share in value 
paid by virtue of section 21(1), of this Act.

(5) Where land which reverts by virtue of subsection (1) above or under 
section 20(1B) of this Act comprises a common grazing, the Land Court may 
make such order as it thinks fit as to shares in the common grazing.40

(6) “Relevant person” in subsection (1) above means the Commission, the 
landlord, the person who surrendered the land or, where the land comprises a 
common grazing, the owner or the grazings committee.”.
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27 Decrofting

In the 1993 Act—

(a) in section 24 (decrofting in case of resumption or vacancy of croft)—

(i) in subsection (2), after the words “do so” there are inserted the following 
paragraphs––5

“(a) forthwith or on the refusal of an application made under paragraph (b) 
below; or

(b) at the end of such further period as the Land Court, on the application of 
the Commission, may allow,”; and

(ii) after that subsection there is inserted—10

“(2A) Where a further period is allowed by virtue of subsection (2)(b) above, the 
Commission shall be liable to the landlord for an amount equal to the rent 
which would have been payable for the croft in respect of that period.”; and

(b) in section 25 (provisions supplementary to section 24(3))—

(i) in subsection (1)(a), after the word “interest” there is inserted “or to the 15

interests of the crofting community in the locality of the croft”;

(ii) in subsection (1), after paragraph (b) there is added “or

(c) the application is made in respect of a croft the conveyance in feu of 
which was granted under section 17 or 18 of the 1955 Act”;

(iii) in subsection (2), for the words “(1)(b)” there is substituted “(1)(b) or (c)”;20

(iv) in subsection (3), after the word “conditions” there is inserted “(which may 
include provision as to timescales)”;

(v) after subsection (3) there is inserted—

“(3A) Conditions imposed by virtue of subsection (3) above may include a condition 
that the use be initiated by a time specified in the condition.25

(3B) The Commission may from time to time modify any conditions so imposed.

(3C) No such further direction as is mentioned in subsection (3) above shall be made 
if—

(a) more than 20 years have elapsed since the direction under section 24(3) 
of this Act;30

(b) the land, or any part of it, has, since the direction under that section, been 
conveyed to a person other than the former crofter or a member of the 
former crofter’s family; or

(c) a debt is for the time being secured by way of a standard security over, or 
over any real right in, the land or any part of it.”;35

(vi) after subsection (4) there is inserted—

“(4A) Written notice of an application under subsection (4) above made in respect of 
a part of a croft consisting only of the site of the dwelling-house on or 
pertaining to the croft shall be given to the landlord by the applicant; and the 
Commission—40
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(a) shall not give a direction by virtue of that subsection on an application so 
made unless they are satisfied (in addition to what is required by 
subsection (1)(b) above) that; and

(b) may include in any such direction conditions for the purpose of ensuring 
that,5

implementation of the proposal would not prevent or impede access to another 
part of the croft or to other croft land.”; and

(vii) For subsections (7) and (8) there is substituted—

“(7) The Commission shall give both—

(a) notice in writing to the applicant; and10

(b) public notification,

of their direction on an application made to them under the said section 24(3) 
or subsection (4) above, specifying the nature of and the reasons for the 
direction and, as the case may be, for any conditions imposed in the direction.

(7A) The Commission shall—15

(a) give written notification to the owner of land—

(i) to which a further direction under subsection (3) above relates of 
the making of that direction; and

(ii) of the modification, under subsection (3B) above, of a condition 
which relates to that land; and 20

(b) give public notification of those matters.

(8) As regards—

(a) a direction (including a condition in a direction) by the Commission on 
an application—

(i) under section 24(3) of this Act, the applicant or any member of the 25

crofting community in the locality of the land;

(ii) under subsection (4) above, the applicant or the owner of the land,

may within 42 days after the giving of public notification of the making 
of the direction;

(b) a modification under subsection (3B) above, of a condition which relates 30

to land, the owner, or any tenant of the land or any member of the 
crofting community in the locality of the land, may within 42 days after 
the giving of public notification of the modification; or

(c) a further direction under subsection (3) above, the owner, or any tenant, 
of the land, may within 42 days after the making of that direction,35

appeal by way of stated case, on one or more of the grounds mentioned in 
section 52A(1B) of this Act, to the Land Court.

(8A) For the purposes of this section, the references in section 52A(1B) to a 
“direction” are to be construed as including references to a modification.

(8B) In an appeal under subsection (8) above the Court may—40

(a) confirm or revoke the direction or modification;
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(b) direct the Commission to make a different direction or modification; or

(c) remit the case to the Commission without so directing them.

28 Re-letting

In section 23 of the 1993 Act (vacant crofts)—

(a) for subsection (3) there is substituted—5

“(3) The landlord of a croft shall not, without the approval of the Commission, let 
the croft or any part of it to any person; and any letting of the croft otherwise 
than with such approval shall be null and void.

(3A) In the case of an application made by virtue of subsection (3) above, the 
following special conditions apply for the purposes of section 58A(6)(b)(ii) of 10

this Act—

(a) that the proposed tenant lives, or intends to live, more than 16 kilometres 
distant from the croft;

(b) that he already owns or is tenant of a croft;

(c) that he lacks the knowledge, abilities and experience to cultivate the croft 15

or as the case may be to put it to such other purposeful use as he intends;

(d) that he is the grazings clerk, a member of the grazings committee, the 
owner of the common grazing or a member of the landlord’s family;

(e) where the landlord is not a natural person, that the proposed tenant is a 
member or employee, or is a member of the family of a member or 20

employee, of the body which constitutes the landlord; and

(f) that there are reasonable grounds for concern over the use to which the 
proposed tenant intends to put the croft.”;

(b) in subsection (5)—

(i) at the beginning there is inserted “Subject to subsection (5A) below,”; and25

(ii) for the words from “the Commission refuse” to the end of the proviso there 
is substituted “the Commission’s approval of them is not obtained, the 
Commission must proceed in accordance with subsections (5B) and (5C) 
below.

(5A) Where the croft is declared vacant in pursuance of section 11(8) of this Act, if, 30

within a period of four months from the giving of notice under that section, the 
proposals required by that notice to be submitted are not submitted or the 
Commission’s approval of them is not obtained, the Commission must proceed 
in accordance with subsections (5B) and (5C) below. 

(5B) The Commission shall, by public notification, invite applications for tenancy of 35

the croft within such period as shall be specified in the notification.

(5C) When that period has elapsed, the Commission shall determine—

(a) to which of the applicants (if any) to let the croft; and

(b) in consultation with the landlord, on what terms and conditions.”.
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29 Compensation for improvements for purposes other than cultivation or grazing 
etc.

In section 30 of the 1993 Act (compensation to crofter for improvements), after 
subsection (6) there is inserted—

“(6A) Subject to subsection (6B) below, in this Act “improvement” does not include 5

anything erected or carried out wholly for—

(a) putting a croft to such other purposeful use as is mentioned in paragraph 
3(b) of Schedule 2 to this Act; or

(b) using part of a common grazing for a purpose other than is mentioned in 
paragraph (a) or (b) of section 50B(1) of this Act.10

(6B) Subsection (6A) above does not apply if—

(a) in any written consent given under section 5(7)(a) of this Act as respects 
the use in question, the landlord agrees that the subsection should not 
apply; or

(b) before the Commission approve under section 50B(9) of this Act 15

implementation of the proposal for the use in question, the owner gives 
written intimation to the proposer that, as respects that use, he so 
agrees.”.

PART 4

COMMON GRAZINGS20

30 Use of common grazing

(1) In section 50 of the 1993 Act (use of common grazings for forestry purposes)—

(a) in subsection (1)—

(i) for the word “interested” there is substituted “who holds a right”; and

(ii) in paragraph (b), for the word “landlord” there is substituted “owner”;25

(b) in subsection (2)—

(i) for the words “A landlord’s” there is substituted “An owner’s”;

(ii) after paragraph (b) there is inserted—

“(bb) may be given subject to conditions provided that those conditions are 
reasonable;”;30

(iii) in paragraph (c), for the word “landlord” there is substituted “owner”; and

(iv) in paragraph (e), for the word “landlord’s” there is substituted “owner’s”;

(c) after subsection (2) there is inserted—

“(2A) An owner may refuse consent on (and only on) the grounds that 
implementation of the proposal would—35

(a) adversely affect the exercise of any rights which he has under or by 
virtue of Schedule 2 to this Act;

(b) prevent an intended resumption by virtue of section 20(1) of this Act;
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(c) be detrimental to the sound management of the estate which comprises 
the land;

(d) cause hardship to a crofter who shares in the common grazing;

(e) cause the owner undue hardship; or 

(f) lessen significantly the amenity of (either or both)—5

(i) the land;

(ii) its surrounding area;

and without prejudice to subsection (2B) below any refusal shall be in writing 
and shall specify the grounds of refusal.

(2B) If, within six weeks after application under subsection (1)(b) above, there has 10

neither been written consent nor written refusal, the owner shall be deemed to 
have refused the application.

(2C) If, on an application—

(a) under sub-paragraph (i) of section 53(1)(e) in relation to a consent 
applied for under subsection (1)(b) above but refused, the Land Court is 15

not satisfied that any of the grounds mentioned in subsection (2A) above 
has been made out, it may determine that the consent is to be deemed 
given, or

(b) under sub-paragraph (ii) of that section in relation to a consent so applied 
for but granted subject to a condition, the Land Court is not satisfied that 20

the condition is reasonable, it may determine that the consent is to be 
deemed given—

(i) free of the condition; or

(ii) subject instead to a condition specified in the determination.”;

(d) in subsection (3), for the words “A landlord’s” there is substituted “An owner’s”;25

(e) after subsection (3) there is inserted—

“(3A) The Commission shall, on receipt of any application under subsection (1)(a) 
above, consult as regards the proposal the owner, the crofters who share in the 
common grazing and such other persons as appear to the Commission to have 
an interest.30

(3B) The reference in subsection (1) above to using as woodlands is to having the 
right to exclusive economic and recreational use, including (without prejudice 
to that generality)—

(a) felling, removing, selling and replacing the trees in question;

(b) collecting trimmings, fallen timber, foliage, sap, flowers, fruit, seeds or35

nuts for use or sale;

(c) grazing animals in the woodlands; and

(d) selling timber, timber products and other forestry products,

except that this subsection is without prejudice to any person’s access rights 
(within the meaning of Part 1 of the Land Reform (Scotland) Act 2003 (asp 2)).40
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(3C) Where the owner’s consent is, under subsection (2)(bb) above, subject to a 
condition that land be fenced, or otherwise enclosed, any expenditure incurred 
in complying with that condition (including expenditure incurred in that 
connection in maintenance, repair or renewal) shall be met—

(a) in a case where the applicant is the grazings committee, by that 5

committee, and

(b) in any other case, jointly and severally by the crofters sharing in the 
common grazing.”;

(f) for subsection (4) there is substituted—

“(4) In this section, “owner’s consent” means the consent of the owner referred to 10

in subsection (1)(b) above (or a deemed such consent);”; and

(g) at the end there is added—

“(5) This section is without prejudice to section 50A of this Act and is subject to the 
terms of any agreement under that section.”.

(2) After section 50 of the 1993 Act, there is inserted––15

“50A Joint forestry ventures etc.

(1) A crofter who holds a right in a common grazing, or a grazings committee, 
may, with the agreement of the Commission, enter into a written agreement 
with the owner of the common grazing that they shall engage in a joint forestry 
venture to use woodlands as part of the common grazing concerned; and 20

subject to subsection (4) below that agreement shall bind the parties to it and 
their successors.

(2) Subject to the terms of any agreement under subsection (1) above, where there 
are, on part of a common grazing which is to be used as woodlands by virtue of 
section 50 of this Act, trees other than such as are mentioned in paragraph 25

11(d) of Schedule 2 to this Act, the owner and the grazings committee may 
agree—

(a) that those trees are to be sold to the committee at current value; or

(b) that the owner is to be entitled to a share of the timber obtained from 
such use, being a share which is proportionate having regard to the 30

numbers, respectively, of those trees and of the trees planted (or obtained 
from planned natural regeneration of the trees planted) in the course of 
such use.

(3) Where an agreement is entered into under subsection (1) or (2) above, a copy 
of that agreement shall be lodged with the Commission.35

(4) The persons who for the time being are bound by the agreement in question 
may by written agreement lodged with the Commission under this subsection 
amend the agreement lodged under subsection (3) above (or as the case may be 
that agreement as last amended under this subsection).

(5) Any person who is for the time being bound by an agreement under subsection 40

(2) above may appeal to the Land Court against a valuation carried out by 
virtue of paragraph (a), or the assessment of a share entitlement carried out by 
virtue of paragraph (b), of that subsection.

(6) In an appeal under subsection (5) above, the Land Court may reassess the value 
or entitlement in question.45

295



40 Crofting Reform etc. Bill
Part 4—Common grazings

(7) The valuer whose valuation is appealed against may be a witness in the appeal 
proceedings.

(8) In subsection (2)(b) above “planned natural regeneration” means regeneration 
which takes place in accordance with—

(a) an agreement entered into under or by virtue of this Act or of any other 5

enactment; or

(b) the conditions of—

(i) any grant for purposes which include such regeneration and which 
is paid out of the Scottish Consolidated Fund; or

(ii) such other grant of a public nature as may be prescribed.10

50B Use of common grazing for other purposes

(1) A crofter who holds a right in a common grazing may propose to the grazings 
committee (or, if there is no grazings committee, to the grazings constable) that 
a part of the common grazing be used other than for—

(a) grazings or a purpose mentioned in section 52(9) of this Act; or15

(b) woodlands.

(2) The use proposed must not be such as would be detrimental to—

(a) the use being made, as at the time of application, of the other parts of the 
common grazing; or

(b) the interests of the owner.20

(3) On receipt of a proposal made under subsection (1) above the grazings
committee (or as the case may be the grazings constable) shall, for the purpose 
of there being a discussion and vote on the proposal, summon a meeting of the 
crofters who share in the common grazing.

(4) Regulations under section 49(2)(g) of this Act shall, in relation to any meeting 25

so summoned, provide that—

(a) the time, place and purpose of the meeting (including the proposal in 
question) should be—

(i) set out in a notice sent by registered post to each of those crofters 
and to the owner; and30

(ii) intimated by public notification,

at least 28 days before the meeting; and

(b) the grazings committee (or grazings constable) shall, in sending such 
notice to the owner—

(i) invite him to give his views as to the proposal; and35

(ii) afford him the opportunity to discuss it, at such reasonable time 
before the meeting as is convenient to him, with a member of the 
committee (or with the grazings constable);

(c) at the meeting any views so given (or disclosed in discussion) shall be 
made known to the crofters attending;40
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(d) subject to subsection (5) below, the vote on the proposal shall be by 
simple majority of the votes cast by the crofters attending (a crofter 
being entitled to a single vote for each share in the common grazing 
which he holds);

(e) the result of the vote shall be declared at the meeting; and5

(f) the owner shall be advised by the grazings committee (or grazings 
constable), by written notice given within two weeks after the meeting 
takes place, of its outcome (that is to say, of whether the proposal has 
been accepted or rejected, of the number of crofters present, of the 
numbers of votes, including votes by proxy or by post, respectively for 10

and against and of the number of crofters attending but abstaining) and, 
if the vote is in favour of the proposal, of what subsection (6) of this 
section requires to be done.

(5) A crofter who is unable to attend the meeting so summoned but who has 
notified the grazings committee (or grazings constable) of that circumstance 15

may vote by proxy or by post (provided that any vote posted shall be valid only 
if received by the committee before the meeting).

(6) If the vote is in favour of the proposal the committee (or grazings constable) 
shall, in such manner as the Commission may require, apply to the 
Commission seeking their approval for its implementation.20

(7) On receipt of an application under subsection (6) above the Commission 
shall—

(a) consult, as regards the proposal, the owner and any other person who 
appears to the Commission to have an interest; and 

(b) give public notification—25

(i) that the proposal has been made;

(ii) that they are considering whether to approve it; and

(iii) inviting written comments within such period as shall be specified 
in the notification.

(7A) Within 28 days after public notification is given under subsection (7)(b) 30

above—

(a) the owner;

(b) any crofter who shares in the grazing; or

(c) any member of the crofting community in the locality of the grazing,

may submit to the Commission an objection as regards the application, being 35

an objection of the description given in section 58A(15) of this Act.

(7B) The 28 days mentioned in subsection (7A) above include the day on which the 
notification in question is given.

(8) If the Commission think fit, they may hear evidence as regards the proposal.

(9) The period specified under subsection (7)(b)(iii) above and the period of 28 40

days mentioned in subsection (7A) above both having expired, the Commission 
may approve or reject the implementation of the proposal and if they give their 
approval they may, if they think fit, impose conditions as respects that 
implementation; and they may, if requested by the grazings committee or the 
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owner to review that implementation, decide to carry out such a review, and 
may by virtue of that decision (if they think fit)—

(a) either or both—

(i) vary or withdraw any such conditions,

(ii) impose further conditions, or5

(b) revoke the approval.

(10) Where the Commission give approval they are, if—

(a) the owner so requests; and

(b) they are satisfied that the circumstances are as mentioned in subsection 
(11) below,10

to impose under subsection (9) above a condition that the land is to be 
enclosed by means of a deer-proof barrier (as defined by section 45(1) of the 
Deer (Scotland) Act 1996 (c.58)).

(11) The circumstances are that—

(a) implementation of the proposal is likely to result in the land to which the 15

proposal relates becoming more attractive to deer; and

(b) there are sufficient reasons for imposing the condition, being reasons 
relating to—

(i) deer management; or

(ii) the protection or enhancement of the environment.20

(12) Within two weeks after coming to a decision as respects implementation of the 
proposal, the Commission shall advise—

(a) the proposer;

(b) the grazings committee (or grazings constable);

(c) the owner; and 25

(d) every person who submitted written comments by virtue of subsection 
(7) or an objection under subsection (7A), or gave evidence by virtue of 
subsection (8), above,

as to the decision and as to any conditions imposed under subsection (9) above.

(13) Where the decision is to approve implementation but subsequently the30

Commission vary or withdraw conditions, impose further conditions or revoke 
the approval they shall, within two weeks after doing so, advise the persons 
mentioned in paragraphs (a) to (d) of subsection (12) above accordingly.”.

31 New common grazing

After section 51 of the 1993 Act, there is inserted––35

“51A New common grazing

(1) The Commission shall have power, on the application of the owner of any 
eligible land, to constitute the land as a common grazing by entering it as such, 
in accordance with section 41 of this Act, in the Register of Crofts; but no such 
entry shall be made until the period mentioned in section 52A(1A) of this Act 40
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has elapsed without any appeal to the Land Court being made or until any such 
appeal timeously made is decided or abandoned.

(2) The Commission shall, on receipt of any such application, give public 
notification of it; and such notification shall specify a period within which 
comments as regards the application, being comments of the description given 5

in subsection (10) below, may be made.

(3) After the period mentioned in subsection (2) above has elapsed the 
Commission—

(a) shall determine whether to exercise their power under subsection (1) 
above; and10

(b) shall give public notification of that determination.

(4) In so determining the Commission shall have regard to—

(a) such written comments, if any, as are duly made by virtue of subsection 
(2) above;

(b) the public interest and the interests of the crofting community in the 15

locality of the land; and 

(c) whether social or economic benefits might be expected as a consequence 
of constituting the land as a common grazing.

(5) Land is eligible land for the purposes of subsection (1) above only if it is—

(a) neither tenanted nor occupied by a cottar;20

(b) situated in the crofting counties but not constituted as a croft; and

(c) not adjacent or contiguous to a croft.

(6) The owner and the persons who are to share in the common grazing shall agree 
in writing what the use of the common grazing is to be; and subject to 
subsection (8) below that agreement shall bind –25

(a) the owner and those persons; and

(b) the successors of the owner and of those persons;

and a copy of the agreement shall be lodged with the Commission.

(7) The use mentioned in subsection (6) above may be for (any or all)—

(a) grazings;30

(b) a purpose mentioned in section 52(9) of this Act;

(c) woodlands;

(d) a purpose other than is mentioned in paragraphs (a) to (c) above,

and in the agreement different provision may be made for different parts of the 
common grazing.35

(8) The persons who for the time being are the owner and the persons sharing in 
the common grazing may by written agreement lodged with the Commission 
under this subsection amend the agreement lodged under subsection (6) above 
(or as the case may be that agreement as last amended under this subsection).

(9) Section 6 of this Act applies in relation to land constituted as a common 40

grazing under this section as it applies in relation to a croft.
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(10) The description is that the comments are made in writing or in another form 
which, by reason of its having some permanency, is capable of being used for 
subsequent reference (as, for example, a recording made on audio or video 
tape).

(11) For the purposes of subsection (10) above (and without prejudice to the 5

generality of that subsection), comments are to be treated as made in writing 
where they are—

(a) transmitted by electronic means;

(b) received in legible form; and

(c) capable of being used for subsequent reference.”.10

32 Contravention of, or failure to comply with, common grazings regulations

In section 52 of the 1993 Act (miscellaneous provisions as to common grazings etc.), for 
subsection (1) there is substituted—

“(1) Where it is averred by the grazings committee or the owner that a person has 
contravened, or failed to comply with, any common grazings regulations for 15

the time being in force under section 49 of this Act, the committee or as the 
case may be the owner may apply to the Commission for a determination in the 
matter.

(1A) On receipt of an application made under subsection (1) above the 
Commission—20

(a) shall serve notice on the person of the averment; and

(b) shall send a copy of that notice to the grazings committee and to the 
owner.

(1B) The person, the committee and the owner shall all be afforded the opportunity 
to make representations as regards the averment and if the Commission think 25

fit the Commission may hear evidence in the matter.

(1C) If the Commission determine that the averred contravention or failure has 
occurred they may require the person—

(a) to conform with the regulation in question, and

(b) to make good, within such reasonable period as they shall specify, any 30

damage which has directly resulted from the occurrence.

(1D) Where—

(a) a requirement imposed under subsection (1C) above is not complied with
(and subsection (1E) below does not apply), the Commission—

(i) may determine that all or part of the person’s share in the common 35

grazing is suspended for such period as they shall specify; and

(ii) if the non-compliance consists in a failure to make good damage 
within the period specified under subsection (1C)(b) above, may 
require it be made good within such further period as they may 
specify,40
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(b) all requirements imposed under subsection (1C)(a) above and any 
requirement imposed under sub-paragraph (ii) of paragraph (a) above 
(whether or not as that sub-paragraph applies by virtue of subsection 
(1E)(a) below) are complied with, the Commission may end a 
suspension imposed under sub-paragraph (i) of that paragraph.5

(1E) Where, while all or part of the person’s share in the common grazing is 
suspended by virtue of subsection (1D)(a)(i) above, a requirement imposed 
under subsection (1C)(a) above is not complied with as regards so much of the 
share as is not suspended, or as the case may be a requirement imposed under 
subsection (1D)(a)(ii) above is not complied with, the Commission—10

(a) may (but on one occasion only) extend either or both periods mentioned 
in subsection (1D)(a) above; or

(b) may—

(i) determine that all or part of the person’s share is terminated; and

(ii) apportion the share or part to other persons sharing in the common 15

grazing.

(1F) Reference in this section to a share in the common grazing includes reference 
to any rights and privileges pertaining to that share.”.

33 Further amendment of section 52: apportionment

(1) Section 52 of the 1993 Act is amended as follows.20

(2) In subsection (4), for the words “interested, after consultation with the grazings 
committee, apportion a part of a” there is substituted “who holds a right in a common 
grazing, and after consultation with the grazings committee, apportion a part of the”.

(3) At the end there is added—

“(10) Without prejudice to the generality of subsections (3), (4) and (8) above, the 25

Commission may under any of those subsections (either or both)—

(a) apportion a part for a period;

(b) determine that an apportionment shall be subject to review at fixed 
intervals,

which they shall specify.30

(11) The Commission may extend any such period as is mentioned in subsection 
(10)(a) above on the application of the township which, or as the case may be 
the crofter who, has exclusive use.

(12) Without prejudice to subsection (10)(b) above, the Commission may, on the 
application of that township or crofter or of the grazings committee or owner—35

(a) review an apportionment made in pursuance of subsection (3) or (4) 
above;

(b) (whether or not on such review)—

(i) vary or revoke any condition imposed under subsection (6) above;

(ii) impose a new condition under that subsection;40
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(iii) bring an apportionment made as mentioned in paragraph (a) above 
to an end.

(13) Where—

(a) a period of apportionment fixed under subsection (10)(a) above (or so 
fixed and extended under subsection (11) above) comes to an end; or5

(b) it is determined on review under subsection (10)(b) above, or is 
determined under subsection (12)(b)(iii) above, that an apportionment is 
to come to an end,

the land in question reverts to being a common grazing.

(14) Where land reverts under subsection (13) above, the Commission may, having 10

regard to the rights held in the common grazing immediately before the 
apportionment in question, make such determination as they consider equitable 
as to shares in the common grazing.

(15) Subsections (10) to (14) above do not apply as respects land constituted as 
common grazing under section 51A of this Act.”.15

PART 5

SCHEMES FOR DEVELOPMENT

34 Schemes for development

(1) After section 19 of the 1993 Act, there is inserted—

“19A Schemes for development20

(1) The landlord (or owner), or any person acting with the consent of the landlord
(or owner)—

(a) may by application to the Land Court seek its consent to—

(i) croft land or common grazing; or

(ii) land near to croft land or common grazing if rights and liabilities 25

in relation to the croft land or common grazing would be affected,

being developed in accordance with a scheme appended to the 
application; or

(b) may intimate to that Court that every person who has rights in or over 
croft land or a common grazing consents to its being developed in 30

accordance with a scheme appended to the intimation,

and the applicant shall send a copy of the application or as the case may be of 
the intimation (and, in either case, of the appended scheme) to the 
Commission.

(2) Consent under paragraph (a) of subsection (1) above is not to be given unless 35

the Court is satisfied—

(a) that the development is for a reasonable purpose;

(b) that to carry it out would not be unfair;
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(c) that the scheme provides for there to be fair recompense to each member 
of the crofting community in the area affected by the development for 
the effects of the development (including, in relation to the croft land of 
each such member, recompense at least equivalent to the recompense
which the member might be expected to have obtained had that croft 5

land been resumed); and

(d) that, were the development carried out—

(i) that community would be likely to benefit financially; and

(ii) such benefit would be at least commensurate with any financial 
benefit which the members of that community might obtain on the 10

development proceeding other than by virtue of this section.

(3) For the purposes of subsection (2) above—

(a) the definition of “reasonable purpose” in subsection (3) of section 20 of 
this Act applies as it does for the purposes of subsection (1) of that 
section;15

(b) it is unfair to carry out a development only where to do so would have 
significant adverse consequences for one or more of the members of the 
crofting community in the area affected by the development and either 
those consequences would be disproportionately greater than the adverse 
consequences for the other members of that community or there would 20

be no adverse consequences for those other members;

(c) whether recompense is fair is to be determined having regard both to the 
value of the development and to its effect on the member in question; 
and

(d) an effect for which there is to be fair recompense may be an effect of any 25

kind whatsoever (and in particular need not be an effect on a croft qua
croft).

(4) An application under paragraph (a) of subsection (1) above or intimation under 
paragraph (b) of that subsection shall—

(a) be made in such form; and30

(b) be accompanied by such fee,

as the Court shall specify; and the Court may make different provision for 
different categories of case.

(5) Provision made under subsection (4)(a) above shall include provision as to the 
form and content of the appended scheme.  35

(6) A person making an application under paragraph (a) of subsection (1) above or 
giving intimation under paragraph (b) of that subsection shall forthwith give 
public notification of the application or intimation.

(7) Within 28 days after the public notification is given (including the day on 
which given)—40

(a) the Commission; or

(b) any other interested party,
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may submit to the Court written objections, on one or more of the grounds 
mentioned in subsection (7A) below, as respects the application or intimation; 
and the Court shall hear the objectors (if any) before determining whether to 
give consent under this section or as the case may be before determining 
whether to proceed under subsection (9) below as respects the intimation.5

(7A) The grounds are—

(a) that the development is not for a reasonable purpose (the definition of 
“reasonable purpose” in subsection (3) of section 20 of this Act applying 
for the purposes of this paragraph as it applies for the purposes of 
subsection (1) of that section);10

(b) that to carry out the development would be unfair to the crofting 
community;

(c) in the case of a submission under paragraph (a) of subsection (7) above, 
that the scheme does not provide for there to be fair recompense to each 
member of the crofting community;15

(d) in the case of a submission under paragraph (b) of subsection (7) 
above—

(i) that to carry out the development would be unfair to the objector;

(ii) that the scheme does not provide for there to be fair recompense to 
the objector;20

(e) that, were the development to be carried out, the crofting community 
would be unlikely to benefit financially;

(f) that, were the development to be carried out, any financial benefit to the 
crofting community would not be as mentioned in sub-paragraph (ii) of 
subsection (2)(d) above.25

(8) The Court shall, whether or not there is a hearing under subsection (7) above, 
give reasons for any such determination.

(9) On—

(a) giving consent under this section; or

(b) determining to proceed under this subsection as respects an intimation,30

the Court shall advise the Commission that it has done so and provide them 
with a copy of the scheme in accordance with which the development is to take 
place; and the Commission shall enter that copy in the Register of Crofts.

(10) When so entered the scheme shall, in so far as its terms so provide, be binding 
on—35

(a) the landlord (or owner);

(b) any member of the crofting community in the area affected by the 
development;

(c) any person who, though not described in paragraph (b) above, is—

(i) a tenant of a croft; or40

(ii) a holder of grazing rights,

in that area; and
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(d) the successors to the persons mentioned in paragraphs (a) to (c) above.”.

(2) In section 49 of the 1993 Act (common grazings regulations), after subsection (8) there 
is added—

“(9) Nothing contained in a scheme a copy of which has been entered, under section 
19A of this Act, in the Register of Crofts is, for the purposes of subsection (8) 5

above, an agreement.”.

PART 6

CROFTING COMMUNITY RIGHT TO BUY

35 Crofting community right to buy

(1) The Land Reform (Scotland) Act 2003 (asp 2) is amended as follows.10

(2) After section 69 there is inserted—

“69A Land which may be bought: interest of tenant over land

(1) This section applies where a tenancy which is neither—

(a) a croft tenancy; nor

(b) the tenancy of a dwelling-house,15

has been created over land at least part of which is eligible croft land (the land 
over which the tenancy has been created being in this section referred to as the 
“tenanted land”).

(2) Where this section applies, a crofting community body may apply, under 
section 73 below, to buy the interest mentioned in subsection (2A) below—20

(a) where—

(i) it is simultaneously applying; or

(ii) it has made an application in respect of which Ministers have not 
made a decision,

to buy eligible croft land any part of which is part of the tenanted land 25

(any such eligible croft land being in this section referred to as the 
“principal subjects”); or

(b) if the conditions set out in subsection (3) below are met, during the 
relevant period.

(2A) The interest is the interest of the tenant over so much of the tenanted land as is 30

comprised within the principal subjects.

(3) The conditions are that the crofting community body—

(a) has provided confirmation under section 85(1) below of its intention to 
proceed to buy the principal subjects; or

(b) has bought and retained those subjects in accordance with the provisions 35

of this Part of this Act.

(5) In subsection (2) above, “relevant period” means the period beginning with the 
date on which Ministers consented to the application under section 73 to buy 
the principal subjects and ending—
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(a) where the crofting community body does not proceed to exercise its right 
to buy those subjects, on the date on which it withdraws, under section 
85(2) below, its confirmation so to proceed; or

(b) where the crofting community body has bought and retained those 
subjects, five years after the date on which the crofting community body 5

bought those subjects.”.

(2A) After section 88 there is inserted—

“88A Acquisition of interest of tenant over land: allocation of rents etc.

(1) Where an application made by virtue of subsection (2) of section 69A above 
does not relate to the entire tenanted land (“tenanted land” being construed in 10

accordance with subsection (1) of that section), any resultant question as to the 
allocation, as between the tenant and the crofting community body, of rents 
payable or receivable, or as to the allocation as between them of rights and 
obligations generally, is to be determined by the valuer when, in pursuance of 
an appointment under section 88(1) above, he assesses the value of the interest 15

of the tenant.

(2) Any determination under subsection (1) above is to be such as the valuer 
considers equitable in all the circumstances.”.

(3) After section 97 there is inserted—

“97A Construction of certain references to “tenant”20

In this Part, “tenant”, in any case where the reference is not to a tenant of a 
croft, includes sub-tenant (analogous expressions being construed 
accordingly).”.

PART 7

GENERAL AND MISCELLANEOUS25

General

36 Regulations concerning loans

After section 46 of the 1993 Act, there is inserted—

“46A Regulations concerning loans

(1) The Scottish Ministers may in accordance with regulations made by them30

under subsection (2) below provide loans to—

(a) crofters;

(b) cottars;

(c) owners of holdings to which section 46(2) of this Act applies.

(2) Regulations under this subsection may make provision as to—35

(a) who is to be eligible for a loan;

(b) the amount which may be lent;

(c) the circumstances under which, and the purposes for which, a loan may 
be provided;
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(d) the terms and conditions applicable to any loan;

(e) arrangements for recording documents in connection with a loan in the 
Register of Crofts, the Land Register of Scotland or the Register of 
Sasines;

(f) arrangements for recovery of any loan (whether or not in its entirety)5

when the borrower dies;

(g) arrangements for assignation of the borrower’s liabilities in consequence 
of the borrower dying or no longer occupying the holding in respect of
which the loan was provided.”.

37 Appeal to Land Court and jurisdiction of that court10

(1) Before section 53 of the 1993 Act there is inserted—

“52A Appeal to Land Court: general

(1) An appeal shall lie to the Land Court, on one or more of the grounds 
mentioned in subsection (1B) below, against—

(a) any decision, determination or direction of, or15

(b) the imposition of a condition by,

the Commission on an application made to them under this Act.

(1A) The appeal—

(a) is to be made by way of stated case, at the instance of the applicant or of 
any person with an interest in the application, and20

(b) must be brought within 42 days after the Commission dispose of the 
application.

(1B) The grounds are that the Commission, in reaching their decision or as the case 
may be in determining as they did, in making their direction or in imposing the 
condition in question—25

(a) erred on a point of law,

(b) made a finding as to a fact material to the decision, determination, 
direction or imposition but did not have sufficient evidence on which to 
base that finding,

(c) acted contrary to natural justice,30

(d) took into account certain irrelevant or immaterial considerations,

(e) failed to take into account certain relevant or material considerations,

(f) exercised their discretion in an unreasonable manner.

(6) In an appeal under subsection (1) above the Court may––

(a) confirm the decision, determination, direction or imposition;35

(b) direct the Commission to come to a different decision, make a different 
determination or direction or impose a different (or no) condition; or

(c) remit the case to the Commission without so directing them.

(7) Subsections (1) to (6) above also apply, but with such modifications as are 
necessary, to—40
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(a) a granting or withholding of approval under section 23(3), or

(b) a variation, withdrawal, imposition or revocation under section 50B(9),

of this Act.

(8) Subsections (1), (1A) and (6) above do not apply where an appeal lies under 
section 10(4B), 25(8) or 38A of this Act.5

(9) In subsections (1) to (6) above, “decision” does not include a decision under 
section 58A of this Act as to whether or not to intervene and “determination” 
does not include any determination by the Commission that an objection under 
subsection (4) of that section is frivolous, vexatious or unreasonable.”.

(2) In section 53 of the 1993 Act (jurisdictional provisions)—10

(a) in subsection (1), after paragraph (d) there is added—

“(e) the question—

(i) whether any of the grounds mentioned in subsection (2A) of 
section 50 of this Act as grounds for refusing consent applied for 
under subsection (1) of that section is made out, or15

(ii) whether conditions subject to which any such consent is given are 
reasonable”;

(b) in the proviso to subsection (1), for  paragraph (ii) (and the word “or” immediately 
preceding that paragraph) there is substituted—

“(ii) (other than on a reference made to it by the Commission) any question 20

arising by virtue of an application to the Commission under this Act; or

(iii) any other question (other than a question of law), if it is a question 
decided by the Scottish Ministers or the Commission in the discharge of 
any of their respective functions under this Act.”; and

(c) in subsection (2), for the words “this Act” there is substituted “subsection (1) 25

above”.

(3) In Schedule 1 to the 1993 Act (provisions as to the Crofters Commission), at the end 
there is added—

“Appeals to the Land Court etc.

14 The Commission may do anything which appears to them to be necessary or 30

expedient for the preparation of a stated case in an appeal to the Land Court 
under this Act; and without prejudice to that generality may make rules 
prescribing procedures to be complied with, and by whom, in such preparation.

15 The Commission may be a party to any such appeal or in any proceedings on a 
question coming before that Court on an application under section 53(1) of this 35

Act.”.

38 Further amendments in relation to the Land Court

(1) Schedule 1 to the Scottish Land Court Act 1993 (c.45) (incorporation etc. of the Scottish 
Land Court) is amended as follows.

(2) In paragraph 5 (quorum), for the words “three members of the Land Court shall be a 40

quorum” there is substituted “a quorum of the Land Court shall be—
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(a) three of its members if none of the three is the Chairman; or

(b) the Chairman and one other of its members”.

(3) In paragraph 6 (delegation)—

(a) in sub-paragraph (2), for the words from “shall” to the end there is substituted “, 
other than a delegation to one member where that member is the Chairman, shall 5

be subject to review upon appeal by three or more members, or nominated former 
members, of the Land Court sitting together; and one of the members so sitting 
shall be the Chairman.”; and

(b) sub-paragraph (3) is repealed.

(4) After paragraph 6 there is inserted—10

“6A On any question being determined by the Land Court, whether or not by virtue 
of paragraph 6 of this Schedule, the Chairman shall have a casting vote.”.

(5) After paragraph 7 there is inserted—

“7A The reference in paragraph 6(2) of this Schedule to nominated former members 
is to such members as have vacated office, whether or not under paragraph 2 of 15

this Schedule, and in relation to the particular review have been nominated 
under this paragraph by the principal clerk.”.

(5A) In paragraph 10, in sub-paragraph (1)—

(a) the existing words from “shall” to the end become head (a) of the sub-paragraph; 
and20

(b) after that head there is added “; and

(b) may, when not acting in accordance with a direction under head (a) 
above or under sub-paragraph (2) below, act in place of a member of the 
Court other than the Chairman.”.

(5B) In paragraph 12—25

(a) after the word “may” there is inserted “, by order made by statutory instrument”, 
and

(b) in paragraph (a), for the words “they think” there is substituted “it thinks”.

(6) In paragraph 18 (payments to persons appointed etc.), for the words “or employed under 
paragraph 7” there is substituted “, employed or as the case may be nominated under 30

paragraph 7, 7A”.

39 Public notification

After section 55 of the 1993 Act, there is inserted—

“55A Public notification

(1) For the purposes of this Act, public notification shall be given by publishing or 35

causing to be published a notice in appropriate form in one or more newspapers 
circulating in the district in which the croft or, as the case may be, common 
grazing to which the application relates (or in the case of public notification 
under section 50B(4)(a)(ii) the regulations relate) is situated.

(2) A notice is in appropriate form if—40
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(a) its form and content comply, or do so as far as is reasonably practicable,
with the form and content specified by the Commission for an 
application of that type (or as the case may be for regulations under 
section 49(2)(g) of this Act); and

(b) it specifies—5

(i) the purpose of the application to which it relates (or in the case of 
regulations the matters which are required to be set out in it by 
virtue of section 50B(4)(a)(i) of this Act); 

(ii) a description of the croft land or, as the case may be, common 
grazing to which the application relates (or regulations relate); and10

(iii) in the case of an application, the period during which, and manner 
in which, objections may be made.

(3) Where, in accordance with the provisions of this Act, a person giving public 
notification is also required to serve notice on a landlord, tenant or occupier of 
croft land to which the application relates or, if applicable, on the owner of, or 15

a crofter sharing in, the common grazing, such notice shall be in the form 
required by subsection (2) above.”.

40 “Members of a family”

In section 61 of the 1993 Act (interpretation)—

(a) in subsection (2), for the words from “the wife” to the end, there is substituted 20

“the individual in question’s—

(a) spouse or civil partner (or cohabitant provided that the individual has no 
spouse or civil partner and that the cohabitation has included 
cohabitation for at least two years in a dwelling-house on or pertaining to 
the croft);25

(b) sibling;

(c) sibling’s spouse or civil partner;

(d) spouse’s or civil partner’s sibling;

(e) father;

(f) mother;30

(g) son;

(h) daughter;

(i) son’s or daughter’s spouse or civil partner;

(j) grandchild;

(k) grandchild’s spouse or civil partner;35

(l) aunt;

(m) uncle;

(n) nephew; or

(o) niece.”; and

(b) after that subsection there is added—40
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“(3) In subsection (2)(a) above, and in the definition of “son” or “daughter” in 
subsection (4) below, the reference to an individual’s cohabitant is to a person, 
whether or not of the same sex as the individual, who lives with the individual 
as if—

(a) in a married relationship; or5

(b) in civil partnership.

(4) In subsection (2) above—

“sibling” includes a sibling by virtue only of adoption, marriage or civil 
partnership and a sibling of the half blood;

“son”, “daughter” or “grandchild” includes a person so related by virtue 10

only of adoption, marriage or civil partnership; and

“son” or “daughter” includes a son, or as the case may be a daughter, of 
the individual’s cohabitant provided that such son or daughter resides
with the individual and that such residence has included residence for at 
least two years in a dwelling-house on or pertaining to the croft.”.15

41 “Crofting community”

In section 61(1) of the 1993 Act (interpretation), at the appropriate place there is 
inserted—

““crofting community” means all the persons who (either or both)—

(a) occupy crofts within a township which consists of two or more 20

crofts registered with the Crofters Commission;

(b) hold shares in a common grazing associated with that township;”. 

42 “The 1993 Act”

In this Act “the 1993 Act” means the Crofters (Scotland) Act 1993 (c.44).

Miscellaneous25

43 Minor and consequential amendments

Schedule 2 to this Act, which contains minor amendments and amendments 
consequential on the provisions of this Act, has effect.

44 Savings

(1) Nothing in this Act affects an application made, a loan provided, or proceedings 30

commenced, before this section comes into force.

(2) Nothing in this Act affects any provision of the 1993 Act amended or repealed by this 
Act in that provision’s operation in relation to an offence committed before the 
amendment is made or, as the case may be, the provision is repealed.
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45 Transitional provision etc.

(1) The Scottish Ministers may, by order made by statutory instrument, make such 
incidental, supplemental, consequential, transitional, transitory or saving provision as 
they consider necessary or expedient for the purposes of, or in consequence of, this Act.

(2) Subject to subsection (4), a statutory instrument containing an order under subsection 5

(1) is subject to annulment in pursuance of a resolution of the Scottish Parliament.

(3) An order under subsection (1) may make different provision for different cases or for 
different classes of case.

(4) An order under subsection (1), if it includes provision amending or repealing an 
enactment contained in an Act, is not made unless a draft of the statutory instrument 10

containing the order has been—

(a) laid before; and

(b) approved by a resolution of,

the Scottish Parliament.

46 Repeals15

The enactments mentioned in schedule 3 to this Act are repealed to the extent mentioned 
in the second column of that schedule.

47 Short title, Crown application and commencement

(1) This Act may be cited as the Crofting Reform etc. Act 2007.

(2) This Act binds the Crown.20

(3) The provisions of this Act, except this section and sections 42, 44 and 45, come into 
force on such day as the Scottish Ministers may by order made by statutory instrument 
appoint.

(4) Different days may be so appointed for different provisions and for different purposes.
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SCHEDULE 2
(introduced by section 43)

MINOR AND CONSEQUENTIAL AMENDMENTS

Crofters Holdings (Scotland) Act 1886 (c.29)

1 In section 1(4) of the Crofters Holdings (Scotland) Act 1886 (crofter not to be removed 5

except for breach of statutory conditions), for the words “subdivide his holding or sublet 
the same” there is substituted “sublet his holding”.

Crofters (Scotland) Act 1993 (c.44)

2 (1) The 1993 Act is amended in accordance with this paragraph.

(1A) In section 1(4) (constitution and general functions of the Crofters Commission), for the 10

word “chairman” there is substituted “convener”.

(2) In section 4 (enlargement where owner and crofter are in agreement), after subsection 
(2) there is inserted—

“(2A) The crofter shall pay to the landlord such rent as they shall agree for the croft 
as enlarged under subsection (1) above (section 6 of, and paragraph 1 of 15

Schedule 2 to, this Act being construed accordingly).”.

(3) In section 6 (rent)—

(a) in subsection (3)—

(i) after the words “landlord for the croft” there is inserted “or for any part of 
the croft”;20

(ii) in paragraph (a) of the proviso, after the word “croft” there is inserted “or 
for any part of the croft”; and

(iii) in paragraph (b) of the proviso, after the word “rent” there is inserted “for it 
or for any part of it”;

(b) after subsection (3) there is inserted—25

“(3A) The proviso to subsection (3) above does not have the consequence that a 
determination which is not to take effect during any period mentioned in that 
proviso cannot competently be made under that subsection during that period.”; 
and

(c) in subsection (4), after the words “a croft” there is inserted “or for any part of a 30

croft”.

(4) In section 13 (authorisation by Land Court of acquisition of croft land), at the end there 
is added—

“(6) The Land Court, in making an order under subsection (1)(a) above, may 
determine that any of the expenses of the conveyance of the land and other 35

expenses necessarily incurred by the landlord in relation to that conveyance 
shall be borne by the crofter.

(7) Failing agreement between the landlord and the crofter as to the amount of 
such expenses, the auditor of the Land Court may, on the application of either 
of them—40
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(a) determine that amount; and

(b) determine that the expenses of taxing those expenses are to be borne by 
them in such proportion as the auditor thinks fit.”.

(5) In section 24(1) (decrofting in case of resumption of croft), at the end there is added 
“and to sections 3A and 21A of this Act”.5

(6) In section 25(6) (decrofting: supplementary provision), after the words “pertaining to the 
croft” there is inserted “or only of land the conveyance in feu of which was granted 
under section 17 or 18 of the 1955 Act”.

(7) In section 26 (provisions as to removal of crofter)—

(a) in subsection (1), for the words “for the removal of the crofter” there is substituted 10

“— 

(i) terminating the tenancy;

(ii) declaring the croft to be vacant; and

(iii) for the removal of the tenant from the croft”; and

(b) in subsection (3), after the words “his croft” there is inserted “(whether by virtue 15

of this section or by virtue of section 5A or 5B of this Act)”.

(8) In section 41 (Register of Crofts)—

(a) in subsection (1), for the words from “a” to “Crofts”)” there is substituted “the 
register known as the Register of Crofts”; and

(b) after subsection (2), there is inserted—20

“(2A) Subsection (2) above applies in relation to land constituted as a common 
grazing under section 51A of this Act, the owner of that land and the persons 
sharing in the common grazing as it applies in relation to a croft and its 
landlord and tenant; and an entry made by virtue of this subsection must 
contain the information that the common grazing is so constituted.”.25

(9) In section 42 (financial assistance to crofters)—

(a) in subsection (1)—

(i) for the words “aiding and developing agricultural production on” there is 
substituted “supporting any reasonable use which promotes the sustainable 
development of”; and30

(ii) the words “and with the approval of the Treasury” and “and loans” are 
repealed;

(b) after that subsection there is inserted—

“(1A) Such schemes shall specify criteria for determining who shall be eligible for 
grants payable under those schemes (as for example, the occupier’s income, or 35

the rental or agricultural value or extent of his croft); and different schemes 
may specify different criteria.”;

(c) in subsection (2)—

(i) in paragraph (a), the words “and loans” are repealed;

(ii) in paragraph (b), for the words “Secretary of State” there is substituted 40

“Scottish Ministers, or the Commission on behalf of the Ministers,” and the 
words “or loan” are repealed; and
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(iii) in paragraph (c), the words “or loan” are repealed in both places where they 
occur;

(d) in subsection (4)—

(i) at the beginning there is inserted “Without prejudice to subsection (1) 
above,”; and5

(ii) the words “with the approval of the Treasury” and “or loans or by the 
supply for payment in cash of building or other materials” are repealed;

(e) subsection (5) is repealed;

(f) in subsection (6)—

(i) in paragraph (b), for the words “Secretary of State” there is substituted 10

“Scottish Ministers, or the Commission on behalf of the Ministers,”;

(ii) in paragraph (c), for the words “Secretary of State” there is substituted 
“Scottish Ministers, or to the Commission on behalf of the Ministers,”; and

(iii) in paragraph (d), the words “to the Secretary of State” are repealed;

(g) in subsection (8), for the words from “assistance by” to “supplies” there is 15

substituted “grant under subsection (1) above, nor assistance under subsection (4) 
above, shall be given towards carrying out any works”;

(h) in subsection (9), after the word “receiving” there is inserted “a grant under 
subsection (1) above nor”;

(i) after that subsection, there is inserted—20

“(9A) Any scheme under subsection (1) above or arrangements under subsection (4) 
above may provide that a person’s economic status is a criterion for eligibility 
for grants payable under that scheme or those arrangements.”; and

(j) in subsection (10)—

(i) the words “or loan” are repealed; and25

(ii) after the words “or under”, there is inserted “arrangements made under”.

(10) In section 44 (cottars), for the words from “loan” to “materials” there is substituted 
“grant”.

(11) In section 45 (former crofters and cottars who have acquired site of the dwelling-
house)—30

(a) subsection (2) is repealed; and

(b) in subsection (4), the words “or loan” are repealed.

(12) In section 46 (financial assistance to owners and owner-occupiers of crofts and other 
holdings)—

(a) in subsection (1), for the words from “loan” to “materials” there is substituted 35

“grant”;

(b) in subsection (2)(c), for the words “is of substantially the same economic status as 
a crofter” there is substituted “uses his holding in a way which is substantially the 
same as that of a crofter”;

(c) subsection (3) is repealed;40

(d) in subsection (4)—
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(i) in paragraph (a), for the words “are of substantially the same economic 
status as a crofter” there is substituted “use their crofts in a way which is 
substantially the same as that of a crofter”; and

(ii) in each of paragraphs (b) and (c), for the words “are of substantially the 
same economic status as a crofter” there is substituted “use their holdings 5

in a way which is substantially the same as that of a crofter”; and

(e) in subsection (5), the words “or loan” are repealed.

(13) In section 47 (appointment etc. of grazings committee or grazings constable)— 

(a) in subsection (1), for the words “called in accordance with subsection (2) below” 
there is substituted “of which public notification has been given”;10

(b) subsection (2) is repealed;

(c) after subsection (6) there is inserted—

“(6A) A person so appointed (or appointed under subsection (8) below to be the clerk 
of the committee) is in this Act referred to as the “grazings clerk”.”;

(d) in subsection (8)—15

(i) the words “or the clerk” are repealed;

(ii) after the word “them” there is inserted “(or that the grazings clerk is not 
properly carrying out the duties imposed on him)”; and

(e) in subsection (9)—

(i) for the words “clerk appointed under subsection (6) or (8) above” there is 20

substituted “grazings clerk”; and

(ii) for the word “grazings”, in the final place where it occurs, there is 
substituted “grazing”.

(14) In section 48 (powers and duties of grazings committees)—

(a) in subsection (1)—25

(i) in paragraph (a), for the word “grazings” there is substituted “grazing” and 
for the word “therewith” there is substituted “with such maintenance and 
with the implementation of any proposal approved under section 50B(9) of 
this Act”;

(ii) after paragraph (b) there is inserted—30

“(bb) to carry out works in implementation of any such proposal as is 
mentioned in paragraph (a) above;”;

(iii) in paragraph (c), for “grazings”, in the second place it occurs, there is 
substituted “grazing”; and

(iv) in the proviso to paragraph (c), for “grazings”, in the second place it occurs, 35

there is substituted “grazing”;

(b)  in subsection (2)—

(i) for the word “grazings”, in the second place it occurs, there is substituted 
“grazing”; and

(ii) after the words “(1)(b)” there is inserted “or (bb)”;40

(c) after subsection (4) there is inserted—
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“(4A) Where the grazings committee have obtained the approval referred to in 
subsection (6) of section 50B of this Act, they may, subject to any conditions 
imposed under subsection (9) of that section and for the time being in force 
(and to the approval not having been revoked), use any part of the common 
grazing in accordance with the proposal.”;5

(d) in subsection (5), for the word “interested” there is substituted “who holds a 
right”; and

(e) after subsection (6) there is inserted—

“(6A) The powers of the grazings committee include the power to raise money 
(whether by borrowing or otherwise) for the purpose of implementing any 10

proposal approved under section 50B(9) of this Act; but on any occasion they 
shall only exercise that power if a majority of the grazings committee vote to 
do so.”. 

(15) In section 49 (common grazings regulations)—

(a) in subsection (2)—15

(i) in paragraph (a), for the word “grazings”, in the second and third places it 
occurs, there is substituted “grazing” and for the word “therewith” there is 
substituted “with such maintenance or with the implementation of any 
proposal approved under section 50B(9) of this Act”;

(ii) in paragraph (b), after the words “(1)(b)” there is inserted “or (bb)”; 20

(iii) in paragraph (c), for the words “and (b) respectively” there is substituted 
“to (bb)”; and

(iv) in each of paragraphs (d) and (e), for the word “grazings” there is 
substituted “grazing”;

(b) in subsection (3)—25

(i) in paragraph (a), for the word “grazings”; and 

(ii) in paragraph (b), for the word “grazings”, in both places it occurs,

there is substituted “grazing”; and

(c) in subsection (7)—

(i) for the word “landlord”, in both places it occurs, there is substituted 30

“owner”; and

(ii) for the word “grazings”, in the first place it occurs, there is substituted 
“grazing”.

(16) In section 52(2) (application for consent for exclusion of stock from croft in certain 
circumstances), for the word “grazings”, in the second, third and fourth places it occurs, 35

there is substituted “grazing”;

(17) In section 55 (service of notices), after subsection (1) there is inserted—

“(1A) A notice or other document is sent by post under this section if—

(a) in the case of an individual, it is sent by registered post or the recorded 
delivery service, addressed to that person at that person’s usual or last 40

known address or, where the person has given an address for service, at 
the address so given;
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(b) in any other case, by sending it by registered post or the recorded 
delivery service, addressed to that person at the person’s registered or 
principal office.”.

(18) In section 61(1) (interpretation) at the appropriate places there are added—

““enactment” includes an enactment comprised in, or an instrument made 5

under, an Act of the Scottish Parliament;”

““public notification” has the meaning given by section 55A of this Act;”;

““woodlands” includes woodlands created by planned natural 
regeneration (as defined by section 50A(8) of this Act)”.

(18A)In Schedule 1 (provisions as to the Crofters Commission), in paragraph 8, for the words 10

“acting as chairman of” there is substituted “chairing”.

(19) In Part 1 of Schedule 7 (repeals), in the table, in the entry relating to the Crofters 
(Scotland) Act 1886, after the word “Crofters” there is inserted “Holdings”.

(20) That Schedule is to be deemed always to have had effect subject to the amendment 
specified in sub-paragraph (19).15

Scottish Land Court Act 1993 (c.45)

2A In section 1(6) of the Scottish Land Court Act 1993 (jurisdiction of the Court), for the 
words “the Agricultural Holdings (Scotland) Act 2003 (asp 11)” there is substituted “or 
by virtue of an Act of the Scottish Parliament”.

Deer (Scotland) Act 1996 (c.58)20

3 In section 26 of the Deer (Scotland) Act 1996 (right of occupier in respect of deer 
causing serious damage to crops etc.)—

(a) in subsection (2), at the end there is added “and in relation to enclosed land (other 
than moorland) which is part of a common grazing, the subsection also applies to 
a person who for the purposes of the subsection is both duly authorised in writing 25

by the grazings committee (provided the grazings committee have such reasonable 
ground as is mentioned in that subsection) and approved as is mentioned in 
paragraph (d) above”; and

(b) in subsection (4), in each of paragraphs (a) and (d), after the word “occupier” 
there is inserted “, or as the case may be the committee,”.30

Land Reform (Scotland) Act 2003 (asp 2)

4 (1) The Land Reform (Scotland) Act 2003 is amended in accordance with this paragraph.

(1A) In section 68 (land which may be bought: eligible croft land), after subsection (1) there 
is inserted—

“(1A) But subsection (1) above is subject to section 69A below.”.35

(2) In section 73 (application by crofting community for consent to buy croft land etc.)—

(a) in subsection (3)—

(i) after the word “interests” there is inserted “or more than one tenancy”; and

(ii) after the words “such holding” there is inserted “or tenancy”;
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(aa) in subsection (4), at the end there is added “and a “tenancy” is one where one 
person is entitled to the tenant’s interest or there is a common or joint entitlement 
to that interest”;

(ab) in subsection (5)(a), for the word “or” there is substituted “, the subjects of the 
lease or the”;5

(b) after subsection (5) there is inserted—

“(5A) Paragraphs (b) to (d) and (f) of subsection (5) above do not apply as respects an 
application made by virtue of section 69A(2) of this Act.”; 

(ba) in subsection (6), after paragraph (a) (but before the word “and” which 
immediately follows that paragraph) there is inserted—10

“(aa) in the case of an application made by virtue of section 69A(2) above, 
send a copy of its application to the tenant;”; and

(c) in subsection (8)(a) after sub-paragraph (i) there is inserted—

“(ia) in the case of an application made by virtue of section 69A(2) 
above, the tenant;”.15

(2A) In section 74 (criteria for consent by Ministers), after subsection (1) there is inserted—

“(1A) But subsection (1)(a) above is subject to section 69A above.”

(3) In section 75 (ballot to indicate approval for purposes of section 74(1)(m))—

(a) in subsection (1)—

(i) after the words “buy land” there is inserted “, the interest of a tenant over 20

land”;

(ii) in paragraph (a), after the word “land” there is inserted “, tenant’s interest”; 
and

(iii) in paragraph (b)(ii), at the end there is added “or within the land over which 
the tenant’s interest subsists”;25

(b) in subsection (3), after the word “land” there is inserted “, tenant’s interest”;

(c) in subsection (4)(c), at the end there is added “or as the case may be within the 
land over which the tenant’s interest subsists”; and

(d) in subsection (5)—

(i) in paragraph (a), at the end there is added “or within the land over which 30

the tenant’s interest subsists”; and

(ii) at the end there is added “or within the land over which the tenant’s interest
subsists”.

(3A) In section 76 (right to buy same croft exercisable by only one crofting community 
body)—35

(a) in subsection (1), after the word “land” there is inserted “, tenant’s interest”; and

(b) in subsection (4)—

(i) in paragraph (a), after the word “or” there is inserted “tenant’s interest 
which is, or the”; and

(ii) in paragraph (b)(i), for the word “or” there is substituted “, the tenant or 40

the”.
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(3B) In section 81 (reference to Land Court of questions on applications)—

(a) in subsection (1), after paragraph (c) (but before the word “or” which immediately 
follows that paragraph) there is inserted—

“(ca) where the subject of the application is a tenant’s interest, any person who 
has an interest in the lease, being an interest giving rise to a right which 5

is legally enforceable by that person;”; and

(b) in subsection (2), after paragraph (b) (but before the word “or” which immediately 
follows that paragraph) there is inserted—

“(ba) the tenant whose interest is the subject of the application;”.

(4) In section 82 (notification of Ministers’ decision on application)—10

(a) in subsection (1)(b), after the word “or” there is inserted “as the case may be the 
tenant whose interest is the subject of the application or the”; and

(b) in subsection (2)(a), after the word “land” there is inserted “, tenant’s interest”.

(5) In section 85 (confirmation of intention to proceed with purchase and withdrawal)—

(a) in subsection (1)—15

(i) after the words “buy land” there is inserted “, the interest of a tenant over 
land”;

(ii) after the words “buy the land” there is inserted “, tenant’s interest”; and

(iii) after the words “of the land or” there is inserted “, as the case may be, the 
tenant or the”; and20

(b) in subsection (3), after the words “land or” there is inserted “, as the case may be, 
the tenant or the”.

(6) In section 86 (completion of purchase)––

(a) in subsection (1)—

(i) in sub-paragraph (i) of paragraph (a), at the end (but before the word “and” 25

which immediately follows that sub-paragraph) there is added “to it of the 
land or sporting interests or as the case may be the assignation to it of the 
tenant’s interest”;

(ii) in sub-paragraph (i) of paragraph (b), at the end (but before the word “and” 
which immediately follows that sub-paragraph) there is added “or 30

assigned”; and

(iii) in sub-paragraph (ii) of paragraph (b), after the word “transfer” there is 
inserted “or assignation”;

(b) in subsection (4), after the words “entitled to the” there is inserted “sporting”;

(c) in subsection (c), after the words “entitled to the” there is inserted “sporting”; and35

(d) at the end there is added—

“(7) In relation to an application made by virtue of section 69A(2) above, the tenant 
is obliged to make available to the crofting community body such deeds and 
other documents as are sufficient to enable the body to complete its acquisition 
of the tenant’s interest and the tenant is obliged to effect the assignation of his 40

interest accordingly.
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(8) If, within 6 weeks after the date on which Ministers consent to an application 
made by virtue of section 69A(2) above the tenant refuses or fails to make 
those deeds and other documents available, or they cannot be found, the Land 
Court may, on the application of the crofting community body, order the tenant 
or any other person appearing to the Court to have those deeds and documents 5

to produce them.

(9) If the tenant refuses or fails to effect the assignation of the tenant’s interest in 
accordance with subsection (7) above, the Land Court may, on the application 
of the crofting community body, authorise its principal clerk to adjust, execute 
and deliver such deeds or other documents as will complete the assignation to 10

the like force and effect as if done by the tenant.”.

(7) In section 87 (completion of transfer)—

(a) in subsection (1), after the word “interests” there is inserted “or for the assignation 
of the tenant’s interest”;

(b) in subsection (2), for the word “or” there is substituted “, the tenant’s interest or 15

the sporting”;

(c) in subsection (3)—

(i) in paragraph (a), for the words “the owner or person entitled to the interests 
and the community body” there is substituted “the crofting community 
body and, as the case may be, the owner, the tenant or the person entitled to 20

the sporting interests”;

(ii) in paragraph (b), for the word “or” there is substituted “, the tenant’s right 
or the sporting”;

(ca) in subsection (4)—

(i) after the words “to the crofting community body” there is inserted “or as25

the case may be the tenant is not able to assign his interest to that body”; 
and

(ii) after the word “granted” there is inserted “or assignation is effected”;

(d) in subsection (5), for the word “or” there is substituted “, the tenant’s interest or 
the sporting”;30

(e) in subsection (6), for the words “immediately before title is granted to the crofting 
community body in pursuance of this section shall, on the recording of that title” 
there is substituted “or tenant’s interest immediately before—

(a) title is granted to the crofting community body; or

(b) the tenant’s interest is assigned to that body,35

in pursuance of this section shall, on the recording of that title or assignation”;

(f) after subsection (7) there is inserted—

“(7A) Where such a security also burdens a tenant’s interest other than the tenant’s 
interest assigned to the crofting community body, the security shall not, by 
virtue of subsection (6) above, cease to burden that other interest.”;40

(g) in subsection (8)—

(i) after the word “owner” there is inserted “, or as the case may be to the 
tenant,”; and
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(ii) for the word “or” there is substituted “, tenant’s interest or sporting”; and

(h) in subsection (9), at the end there is added “or as the case may be to the tenant as 
consideration for the interest of the tenant over the land”.

(8) In section 88 (assessment of value of croft land etc.)—

(a) in subsection (1)—5

(i) for the words “sporting interests of a kind which is similar to the land” 
there is substituted “interests of a kind which is similar to the land, tenant’s 
interest”; and

(ii) after the words “value of the land” there is inserted “, tenant’s interest”;

(b) in subsection (4)—10

(i) after the words “of land” there is inserted “, the interest of a tenant over 
land”;

(ii) in paragraph (a), for the words “or person entitled to the interests or of the 
crofting community body which is exercising its right to buy the land or” 
there is substituted “, of the tenant, of the person entitled to the sporting 15

interests or of the crofting community body which is exercising its right to 
buy the land, tenant’s interest or sporting”;

(c) in subsection (5)––

(i) for the word “or”, where it first occurs, there is substituted “, tenant’s 
interest or sporting”; and20

(ii) after the word “land”, where it occurs for the second time, there is inserted 
“, interest”;

(d) in subsection (6)—

(i) for the word “or”, where it first occurs, there is substituted “, a tenant’s 
interest or sporting”;25

(ii) in paragraph (b), for the words “or interests, including” there is substituted 
“, a tenant’s interest or sporting interests, including (in the case of land or 
sporting interests)”; and

(iii) in paragraph (c), for the word “or” there is substituted “, tenant’s interest or 
sporting”;30

(e) in subsection (7), for the word “or”, in each place it occurs, there is substituted “, 
a tenant’s interest or sporting”;

(f) in subsection (9)—

(i) for the words “person entitled to the” there is substituted “as the case may 
be the tenant, or the person entitled to the sporting”;35

(ii) for the word “or”, where it occurs for the second time, there is substituted 
“, tenant’s interest or sporting”; and

(iii) after the word “land”, where it occurs for the third time, there is inserted “, 
interest”;

(g) in subsection (10)—40

(i) for the words “person entitled to the” there is substituted “as the case may 
be the tenant, or the person entitled to the sporting”;
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(ii) for the word “or”, where it occurs for the second time, there is substituted 
“the tenant’s interest or the sporting”; and

(h) for subsection (12) there is substituted—

“(12) The valuer shall, within the period set out in subsection (13) below, notify 
Ministers, the crofting community body and as the case may be the owner of 5

the land, the tenant or the person entitled to the sporting interests, of the 
assessed value of the land, tenant’s interest or sporting interests; and if there is 
a determination under section 88A(1) below shall within that period notify the 
crofting community body and the tenant of the determination.”.

(9) In section 89 (compensation)—10

(a) in subsection (1), after the words “sporting interests” there is inserted “(and in the 
case of an application made by virtue of section 69A(2) above a tenant)”; and

(b) in subsection (3), for the words “or person entitled to the” there is substituted “, 
the tenant or the person entitled to the sporting”.

(10) In section 90(2)(a) (grants towards crofting community bodies’ liabilities to pay 15

compensation), after the word “land” there is inserted “, the interest of a tenant over 
land”.

(11) In section 91 (appeals)—

(a) in subsection (1), after the word “relates” there is inserted “(and in the case of an 
application made by virtue of section 69A(2) above the tenant)”;20

(b) in subsection (2)(b), after the word “land” there is inserted “, lease”; 

(c) in subsection (4), after the word “land” there is inserted “or tenant’s interest”; and

(d) in subsection (6), after the word “land” there is inserted “which is the subject of 
the application (or as the case may be over which the tenancy has been created)”.

(12) In section 92 (appeals to Land Court: valuation)—25

(a) in subsection (1)—

(i) after the word “or”, where it first occurs, there is inserted “as the case may 
be the tenant or the”;

(ii) for the word “or”, where it occurs for the second time, there is substituted 
“, tenant’s interest or sporting”; and30

(iii) at the end there is added “; and if the valuer has made a determination 
under section 88A(1) above the tenant and that body may so appeal against 
the determination.”;

(b) in subsection (3), for the word “interests” there is substituted “as the case may be 
of the tenant’s interest or the sporting interests and may substitute its own 35

determination for any determination under section 88A(1) above.”; and

(c) in each of subsections (4) and (7), after the word “valuation” there is inserted “or 
determination”.

(13) In section 95 (avoidance of disposal other than to crofting community)—

(a) for subsection (1) there is substituted—40
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“(1) It is not competent for the owner of the land, or as the case may be the tenant 
or the person entitled to the sporting interests, to which an application under 
section 73 above relates—

(a) to dispose of the land or sporting interests; or

(b) to assign the tenant’s interest,5

after the consent date to any person other than the crofting community body 
which made the application.”; and

(b) in subsection (3), for the word “or”, where it occurs for the second time, there is 
substituted “, tenant’s interest or sporting”.

(14) In section 96(b) (limitation on effect of Part 3 of Land Reform (Scotland) Act 2003), 10

after the word “land” there is inserted “(or an interest created over land)”.
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SCHEDULE 3
(introduced by section 46)

REPEALS

Enactment Extent of repeal
5

10

15

20

Crofters (Scotland) Act 1993 (c.44)

Succession (Scotland) Act 1964 
(c.41)

In section 4, in subsection (1)(b) the words “and 
the rent of the croft together with the rent under 
the said tenancy exceeds £100”; and in subsection 
(2)(b) the words “or capable of being let as a croft 
at an annual rent substantially in excess of £100”.

In section 15(3), the proviso.

In section 30(2), in paragraph (a) the words from 
“and” to the end; and in the second sentence the 
word “either” and the words from “or to” to “to 
him”.

In section 39, subsection (4).

In section 41(2), the proviso.

Section 43.

Section 54.

In section 16(3)(b), sub-paragraph (ia); and in sub-
paragraph (ib), the words “by the landlord to the 
legatee and the Crofter’s Commission”.
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